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PREFACE 

Since the year 1930, when the previous (First) Edition of this book 
was published a number of legal and other changes have occurred 
in connection with matters dealt with in the book. 

The Third Parties (Rights Against Insurers) Act, 1930, protects 
the interests of a person who has suffered injury or loss through the 
negligence of another person by giving him direct means of recourse 
against the insurers in the event of the insolvency of the person who 
is liable for such injury or loss and who is insured against that 
liability. 

The law relating to contributory negligence and the liability 
of joint tortfeasors has been amended by Acts of Parliament passed 
in 1935 an d 1945- Whilst the reform does not affect the provisions 
of the Maritime Conventions Act, 1911, relating to the division of 
loss when both vessels are to blame for a collision, it removes to 
some extent the differences between Admiralty law and common 
law in those respects. 

In consequence of the increase in the carriage of passengers and 
goods by air, and the fact that seaplanes and flying boats when on 
the surface of the water and whilst in contact therewith in taking off 
and alighting are deemed to be vessels and require to observe the 
Regulations for Preventing Collisions at Sea, consideration has been 
given to the provisions of the Carriage by Air Act, 1932, and the 
Air Navigation Act, 1*936, as regards the terms of carriage, the 
statutory limitatioif of liability, and the effecting of insurances 
against thifd party risks. 

In view of the heavy liabilities which may be incurred by a 
pilotage authority, or a narbour board acting in the capacity of a 
pilotage authority, for damage to vessels or property afloat or 
ashore, a statutory limitation of liability has been created by the 
Pilotage Authorities (Limitation of Liability) Act, 1936, where such 
damage is caused without their actual fault or privity. 

The Crown Proceedings Act, 1947, is of importance to the 
owners of ships and cargoes, and affects insurances on such property 
and against liabilities to third parties. It enacts that claims against 
the Crown, which previously could be made only by petition of 
right, may now be made as a matter of right, and that the Crown 
shall be subject to liabilities'in tort, except that the ship or property 
in connection with which the claim arises may not be arrested. The 
Act confers upon the Crown the same rights of procedure as enjoyed 
by private persons, including the application of the provisions of 
the Maritime Conventions Act, 19 1 1, and it further enacts that the 
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provisions of the Merchant Shipping Acts, 1894 to 1940, which 
limit the liability of shipowners, dockowners, and others, shall, 
with certain necessary modifications, apply to Crown ships and 
other maritime property. 

A number of important questions relating to collision damages 
and' other liabilities in respect of maritime property have engaged 
the attention of our Courts of Law during recent years, such as the 
measure of damages, interest on damages, the rate of foreign 
exchange, the meaning of the words “ship” and “vessel,” the right 
of recovery under policies of insurance covering collision damages 
and other liabilities to third parties, also the liability of shipbuilders 
and ship repairers. 

These statutory changes in our law and the effect of these legal 
decisions have been incorporated in the present edition, and the 
number of legal decisions cited as authorities or as concrete examples 
has been considerably increased. 

The nature and extent of collision damages have been dealt with 
only so far as affecting insurances against liabilities to third parties, 
and the book is not intended to be one on collisions at sea, a subject 
upon which there are several standard works. 

The question of the unification of the rules of law relating to 
maritime matters by means of Maritime Conventions has been 
introduced, as legislation based on such conventions may have an 
important bearing on insurance effected against liabilities to third 
parties. • 

The First Edition was based almost entirely upon lectures, and 
as forms of expression employed in a lecture are frequently not the 
best forms of expression to be used in a book, the text has been 
extensively revised in order to conform with the latter requirements. 

From the favourable reception accorded to the First Edition, and 
the continued demand for copies of it, there would appear to be a 
want of a book dealing with the law and practice of marine insur- 
ance relating to collision damages and other liabilities to third 
parties, and in the revision for the purpose of the Second Edition an 
endeavour has been made to meet that want in a more complete 
form than was possible when the subject was dealt with in the 
course of a series of lectures. 

H, B. Hurd 

Singe Mr. H. B. Hurd completed his work on this Second Edition, 
recent legislation — in particular the National Insurance (Industrial 
Injuries) Act, 1946, and the Law Reform (Personal Injuries) Act, 
1948 — has affected the law and practice relating to certain aspects 
of the subject. One or two major and a number of minor alterations 
have accordingly been obligatory but the text has, so far as possible, 
been left undisturbed. I have undertaken these amendments out of 



PREFACE 


Vll 


respect for the late Author — my one-time Chief— and in the belief 
that his revised work will prove of great benefit to all interested in or 
desirous of studying the subject. I have to acknowledge my indebted- 
ness to Messrs. D. R. & C. T. Miller for valued assistance over 
various sections. 

January, 1951 


P. R. Bennett 
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INTRODUCTION 

The owners of a ship, in addition to sustaining a pecuniary loss by 
reason of the loss of or damage to the ship, may also incur liabilities 
to other parties for damage caused by her. In like manner, those 
who are interested in or responsible for a ship, other than the owners, 
may also incur liabilities to other parties by reason of their interest 
or responsibility. Liabilities may also arise with respect to other 
kinds of maritime property than a ship. 

Whilst the ship herself is commonly referred to as being liable 
or in fault or to blame for such damage, she is only the instrument 
of the damage, and that is merely a figurative way of expressing the 
liability of the owners of the ship or those who are interested in or 
responsible for the ship. 

The words “ship” and “vessel” are frequently used to denote 
the same kind of object. Strictly speaking, a ship is one which has 
a bowsprit and three masts and is square-rigged, but the word is 
more frequently used in a generic sense as denoting any sea-going 
ship, including a sailing ship, a steamship, or a motorship. The 
word “vessel” is a more general term and denotes a floating structure 
used in water navigation for purposes of transport, commerce, or 
war, however propelled, and includes a ship, boat, lighter, barge, 
and similar craft. 

It is sometimes difficult to determine whether a particular 
object is a ship or a vessel in the circumstances in which the term is 
used, and regard must be had to the structure of the object, the use 
to which it is put, and the context in which the term appears. There 
are definitions of these two terms in the Merchant Shipping Acts 
and other Acts of Parliament, and various legal decisions have been 
given on the subject which is dealt with in more detail in Chapters 
IV and VII. 

Marine insurance is the means by which those who own or are 
interested in or responsible for maritime property seek to protect 
themselves in respect of loss of or damage to it and against liabilities to 
other parties falling upon them arising out of their ownership, interest 
or responsibility. By an ordinary policy of marine insurance on mari- 
time property the assured is protected against such loss or damage 
sustained by reason of maritime or other specified perils, but such a 
policy does not protect the assured against liabilities to other parties. 

STATUTORY PERMISSION TO INSURE AGAINST LIABILITIES 
TO THIRD PARTIES 

Subject to the general reservation that a person cannot insure 
against his own wilful act or misconduct as being contrary to public 

xxi 
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policy, the law permits a person to insure against his liabilities to 
third parties in respect of maritime property. 

According to the Marine Insurance Act, 1906, Sect. 3, and 
subject to the provisions of the Act and provided it is lawful, a policy 
of marine insurance may be effected where — 

any liability to a third party may be incurred by the owner of, or 
other person interested in or responsible for, insurable property, by 
reason of maritime perils. 

The restriction of such an insurance to “maritime perils” is 
modified by the extension of the meaning of the term “maritime 
perils” to cover not only perils of the seas but any other perils which 
may be mentioned in the policy. The actual wording of this section 
of the Act, which follows this permissive clause, is as follows — 

“Maritime perils” means the perils consequent on, or incidental 
to, the navigation of the sea, that is to say, penis of the seas, fire, war 
perils, pirates, rovers, thieves, captures, seizures, restraints, and 
detainments of princes and peoples, jettisons, barratry, and any other 
perils, either of the like kind or which may be designated by the policy. 

The inclusion of “any other perils, either of the like kind, or 
which may be designated by the policy,” is important in connection 
with insurances against liabilities to third parties. In that connec- 
tion the word “peril” has the meaning of “risk,” that is the risk of 
incurring a liability to another person in connection with a specific 
object or under a certain contract. 

The extensive nature of the permission to insure against liabilities 
granted by the Act is shown by Sect. 74, which reads — 

Where the assured has effected an insurance in express terms 
against any liability to a third party, the measure of indemnity, 
subject to any express provision in the policy, is the amount paid or 
payable by him to such third party in respect of such liability. 

This extension of the scope of insurance against liabilities to 
third parties is of importance, having regard to the frequency with 
which insurances are effected against liabilities arising otherwise 
than from perils of the seas and suchlike perils, as for example a 
shipbuilder’s guarantee respecting good workmanship and material 
in the construction of a ship. 

VALIDITY OF AN INSURANCE AGAINST LIABILITIES 
ARISING FROM ASSURED'S FAULT OR WITH HIS PRIVITY 

By the Merchant Shipping Act, 1894, in Part VIII, which deals 
with the limitation of shipowners’ liability, a shipowner is permitted 
to insure against the liability falling upon him by reason of the 
improper navigation of his ship and in respect of which the extent 
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of his liability is limited according to the Act. Sect. 506 is as 
follows — 

An insurance effected against the happening, without the owner’s 
actual fault or privity, of any or all of the events in respect of which 
the liability of owners is limited under this Part of this Act shall not 
be invalid by reason of the nature of the risk. 

This provision is extended to charterers by demise by Sect. 71 
of the Merchant Shipping Act, 1906, and there have been various 
other extensions to the limitation of liability of shipowners, charterers 
and others, to which the permission to insure against liabilities 
arising without their actual fault or privity is also applicable. 

As to the meaning of the words “actual fault or privity,” Buckley, 
L.J., in the case of Lennar d’s Carrying Co. v. Asiatic Petroleum Co . 1 said — 

The words ^actual fault or privity,” in my judgment, infer some- 
thing personal to the owner, something blameworthy in him, as dis- 
tinguished from constructive fault or privity, such as the fault or 
privity of his servants or agents. 

The fact that such an insurance as is referred to in Sect. 506 of the 
Merchant Shipping Act, 1894, is not invalid by reason of the nature 
of the risk, does not imply that an insurance against liabilities to 
third parties arising from the assured’s actual fault or with his 
privity, and in respect of which he cannot limit his liability in terms 
of the Merchant Shipping Acts, is invalid. 

Apart from any question of limitation of liability, the point was 
raised in Tnnder , Anderson & Co. v. Thames & Mersey Marine 
Insurance Co ., 2 where it was pleaded that there was no right of 
recovery under a policy of insurance on freight because the loss was 
due to the stranding of the vessel caused by negligent navigation on 
the part of the master who was also part owner and held the largest 
share in the ship. In the course of his judgment in that case, A. L. 
Smith, L.J., said — 

The risk undertaken by an underwriter upon a policy covering 
perils of the sea is that if the subject matter insured is lost or damaged 
immediately by a peril of the sea, he will be responsible; and in my 
judgment it matters not if the loss or damage is remotely caused by 
the negligent navigation of the captain or crew or of the assured 
himself, always assuming that the loss is not occasioned by the wilful 
act of the assured. 

“The wilful act of the assured,” as an exception to the general 
rule applicable to an insurance on maritime property against 
perils of the sea, is equally applicable to an insurance against 
liabilities to third parties. 

Apart from any statutory provisions, such as those contained in 
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the Marine Insurance Act, 1906, mentioned below, the question is 
one of public policy. The principle that the Courts have the right 
and the duty to refuse to enforce contracts contrary to public 
policy has been applied to matters of insurance, with due regard 
to the special nature of that form of contract. In Cleaver v. Mutual 
Reserve Fund Life Association , 1 Lord Esher, M.R., stated — 

No doubt there is a rule that, if a contract be made contrary to 
public policy, or if the performance of a contract would be contrary 
to public policy, performance cannot be enforced either at law or in 
equity; but when people vbuch that rule to excuse themselves from 
the performance of a contract, in respect of which they have received 
the full consideration, and when all that remains to be done under 
the contract is for them to pay money, the application of the rule 
ought to be narrowly watched, and ought not to be carried a step 
further than the protection of the public requires. 

The principle was also stated by Kennedy, J., in Burrows v. 
Rhodes 2 * * * as follows — 


It has, I think, long been settled law that if an act is manifestly 
unlawful, or the doer of it knows it to be unlawful, ... he cannot 
maintain an action for contribution or for indemnity against the 
liability which results to him therefrom. An express promise of 
indemnity to him for the commission of such an act is void. 

The use of the term “unlawful” in that connection requires 
qualification, and in applying the general principle to that particular 
case a distinction was made between a wilful intentional act and a 
negligent unintentional act. 

The negligent act, out of which the liability to third parties 
arises, may be an indictable offence. In addition to incurring civil 
liability for damages, a person guilty of negligence whereby an 
accident occurs in which there is loss of life or personal injury, may 
be liable to criminal prosecution. Both liabilities arise from the 
same act, but unless the act constitutes wilful misconduct on the 
part of the assured the Courts, so far, have not considered it to be 
contrary to public policy that he should be indemnified in respect of 
it, so far as civil liability for damages is concerned. 8 

Whilst these cases were in connection with insurances against 
liabilities to third parties in the case of motor cars, the principle 
is equally applicable to insurances against liabilities to third parties 
in the case of ships. In Marsden’s Collision at Sea 4 it is stated — 

Infringement of the regulations is a misdemeanour, and damage 
caused thereby is deemed to have been caused by the wilful default 
of the person in charge of the deck. But owners are not relieved from 


1 Q..B. 147. 

[1899] 1 Q.B. 816. 

* Tinltne v. White Cross Insurance Assoc., [1921] 3 K.B. 327; James v. British General 

Insurance Co., [1927] 2 K.B. 31 1. 

* gth Edn., p. 75, 
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liability for the acts of their servants in such cases; nor are they thf 
less liable because the negligence of their servants is criminal, and 
amounts to manslaughter. 

The question of the validity of insurances against liabilities to 
third parties was reviewed by the judges in those two cases, and the 
present state of the law is that — 

there is no reason in public policy why a person who has been insured 
against third party claims arising out of accidents should not be 
indemnified by the insurer against such claims, even when the acci- 
dent out of which the claims have arisen has been caused by the 
assured’s own gross negligence. 1 

In addition to those general considerations respecting public 
policy, the question as to whether a person is entitled to be in- 
demnified under a policy of insurance effected by him against his 
liabilities to third parties in respect of maritime property, arising 
from his own fault or with his privity, also depends on the provisions 
of the Marine Insurance Act, igo6. 

The provision in Sect. 3 that a policy of marine insurance may be 
effected against any liability to a third party is subject to the 
general provisions of the Act. The contingency against which the 
insurance is effected must be lawful (Sect. 3 (1) and Sect. 41); 
speaking generally, a contingency is unlawful if it is prohibited by 
statute, or contrary to good morals or public policy. There must be 
a full disclosure of material facts, otherwise the insurance may be 
rendered void on the ground of non-disclosure or concealment 
(Sect. 18). According to Sect. 55 (2) (a), the insurer is not liable 
for any loss attributable to the wilful misconduct of the assured. 
Subject to these various considerations, it follows from Sect. 74 
that the measure of indemnity in the case of an insurance against 
liabilities to third parties depends on the insurance being effected 
in “express terms.” 

The validity of an insurance against liabilities to third parties 
rests on the general principle of public policy and such statutory 
provisions as mentioned above; there is no specific Act of Parliament 
regulating such insurances, as in the case of wager policies, to which 
the Marine Insurance (Gambling Policies) Act, 1909, applies. The 
Third Parties (Rights against Insurers) Act, 1930, does not contain 
any prohibitive provisions; it applies to all types of insurances 
against liabilities to third parties, whereby in the event of the 
insolvency of the assured the benefit of the insurance may accrue 
to the party who has been injured or has sustained the loss, and 
there is no qualification respecting the degree or nature of the 
negligence in the act out of which the liability arises, so that it 
cannot be said that it was intended to differentiate between different 


1 Tinline v. White Cross Insurance Assoc . (1921), 126 Com. Cas. 347. 
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degrees of negligence to which the Act should or should not apply, 
subject to the terms of the insurance and the general provisions of 
law applicable thereto. 

The conclusion reached on the whole question is that a contract 
of insurance against liabilities to third parties would be invalid if 
it was contrary to statute or public policy, and notwithstanding 
that the contract was not invalid by reason of the nature of the 
risk the assured would not be entitled to be indemnified thereunder 
if the liability arose from his wilful misconduct, or if the appropriate 
conditions of the Marine Insurance Act, 1906, or the terms of the 
insurance policy had not been complied with. 

Subject to those reservations, a person is entitled to be indemni- 
fied under an insurance policy effected by him in express terms 
against his liabilities to third parties arising from an event caused 
by his own fault or with his privity. For example, the owner or 
part owner of a vessel who is also the master, or the owner of a yacht 
who sails her himself, is entitled to insure against his liabilities to 
third parties which may arise from his own fault in the navigation 
of the vessel; the owner of a vessel may insure against his liabilities 
arising from a breach of the contract of carriage, such as un- 
authorised deviation, whereby he is precluded from being able to 
rely on the exceptions contained therein, even if he is aware of the 
breach at the time he effects the insurance, or the breach has 
occurred or is intended to occur according to his instructions or 
intention, provided that the insurance is effected in express terms 
and the material facts are disclosed at the time that the insurance 
is effected. 

AN INSURANCE AGAINST LIABILITIES IS A SEPARATE CONTRACT 
FROM ONE ON MARITIME PROPERTY 

An ordinary policy of marine insurance on property does not cover 
the liability of the owner of it to another party in respect of any 
damage the latter may sustain. For example, in the case of De 
Vaux v. Salvador , 1 where a ship came into collision with and damaged 
another ship, and the owner of the wrong-doing ship sought 
to recover the damages he had been called upon to pay from 
the underwriters on the policy on his ship as a loss caused by 
perils of the seas, the Court held that he was not entitled to do 
so on the ground that the obligation to pay the sum in question 
was neither “a necessary nor a proximate effect of the perils of the 
seas, but (one) growing out of an arbitrary provision of the laws of 
nations.” 

Whether the insurance against liabilities to third parties is 
added to an ordinary policy of marine insurance or is embodied in 
a separate policy, it is a distinct engagement. 


1 (1835), 5 L.J. (K.B.) 134. 
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, It is in each case a special contract, very different from the con- 
tract of insurance in its ordinary form; and the liability under it does 
not depend upon the ordinary perils covered by the policy, but upon 
the special matters mentioned in the clause itself. 1 

GLASSIFICATION OF LIABILITIES IN RESPECT OF 
MARITIME PROPERTY 

Liabilities in respect of the ownership of or interest in or responsi- 
bility for a ship may be divided into three classes; namely, those 
arising from — 

1. Torts; 

2. General statutory obligations and local enactments 
relating to harbours and docks; and 

3. Breach of contract. 

A tort is a wrong or injury for which damages may be claimed, 
and an example in maritime law is the damage done by one ship to 
another ship. As regards the second class there are general statutory 
obligations and local enactments relating to harbours and docks, 
which may involve a shipowner in liability for damage to such 
property and the cost of removing the wreck of his ship in such areas. 
Instances of breach of contract are those arising under bills of lading, 
such as unauthorised deviation or carrying cargo on deck which was 
contracted to be carried under deck, also the non-fulfilment of the 
terms of a building contract, whereby shipbuilders or marine 
engineers guarantee good workmanship and material. 

GENERAL PRINCIPLES APPLICABLE TO INSURANCES 
AGAINST LIABILITIES IN RESPECT OF MARITIME PROPERTY 

When an insurance is effected against a liability, a special form of 
insurance is required. If the insurance is against a loss or injury 
caused by the ship, the liability against which it is intended to 
insure should be expressly stated in the policy so as to avoid differ- 
ences arising, especially as regards indirect losses and consequential 
damages, as is done in the Collision Clause, which confines the right 
of recovery thereunder to damage caused by the actual contact of 
the ship with another ship or vessel and excludes damage to stationary 
property and loss of life or personal injury consequent on the 
collision. 

Where the insurance is in respect of liabilities to third parties in 
relation to the custody of some property, it is expedient that the 
policy should be expressed so as to denote that it is not an insurance 
on the property, but against liabilities arising out of an interest 
in or responsibility for the property. For example, a lighterman may 
desire to effect an insurance for a certain amount against his liability 
to the owners of the cargo carried in his lighters, but if the policy 
is expressed as “on goods,” and there is no indication that it is 


1 Xe nos v. Fox (1868), L.R, 4 C,P. 665. 
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really against liability, the ordinary rules of construction have to be 
applied; and in the event of any of the goods being lost or damaged 
for which the lighterman is liable, in order to ascertain whether he 
is fully insured, it is necessary to determine whether the sum insured 
is sufficient to cover the value of all the goods on board the various 
lighters at the time the particular loss or damage occurred. If, 
however, the policy specifies that it is an insurance against liability 
the lighterman would be able to recover any sum he was called upon 
to pay up to the amount insured, whether or not at the time of the 
loss or damage the value of all the goods on board the various 
lighters was more or less than the sum insured. This distinction is 
clearly shown by comparing the case of Crowley v. Cohen 1 with that 
of Joyce v. Kennard . 2 In each case the insurance was intended to 
cover the interest of lightermen as carriers in the goods laden on 
their lighters. In the first case, the policy was stated merely to be on 
goods, and was construed as such, whilst in the second case, in addi- 
tion to stating that it was on goods, the policy contained a clause to 
cover all losses and damages up to a specified amount for which 
the lighterman might b,e liable to the owners of the goods, and it 
was construed as a policy against liabilities. 

In the same way, a shipowner may divert one of his steamers 
with cargo on board and thereby render himself liable to the 
owners of the cargo for so doing by reason of an unauthorised 
deviation. If he effects an insurance in respect of that liability it 
should be described as such rather than “on goods,” and in the event 
of any claim arising he could recover any sum he was liable to pay to 
the cargo owners up to the amount insured, notwithstanding that the 
latter amount was less than the total value of all the goods on board. 

Although a general policy “on goods” is sufficient to cover the 
interest of the shipowners or carriers in the goods entrusted to their 
care, it only protects them against claims they may have to pay for 
loss or damage arising from perils of the seas or other perils as 
covered by an ordinary policy on goods, and the policy is subject 
to the rules of construction applicable to such an insurance as 
regards the amount insured and other matters. Such a policy does 
not fully protect the shipowners or carriers, and an insurance 
intended to cover their liability to third parties should be expressly 
stated. Thus, in the case of Cunard Steamship Co. v. Marten? Bigham, 
J., and the Court of Appeal held that an insurance by shipowners 
“against liability of any kind to owners of cargo up to £20,000” 
was not an insurance on the cargo, but a contract to indemnify 
them in full up to the amount of £20,000 in respect of their liability 
as carriers and covered that liability up to the amount insured. 
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On the other hand, an increased value policy on hull and 
machinery contained a clause that the insurance was — 

against the risks of total, constructive or compromised total loss as 
settled on hull and machinery policies, but including as per clause 
attached liability for general average, salvage charges, sue and labour 
expenses, or claims under the running down clause in excess of the 
declared value in hull and machinery policies. 

The contributory value of the ship to a salvage award was 
£62,000, and the contributory value to general average expenditure 
was £53,007, as compared with the insured value of £39,000. The 
assured claimed that the policy covered the excess contributions up 
to the amount insured under the increased value policy, but the 
Court held that the policy was on the property, with the ordinary 
ancillary clauses, and was not a contract of indemnity against 
liability, and that the basis on which the underwriters were liable 
to contribute to the excess contributions to salvage and general 
average, respectively, was that they should pay a part thereof in the 
proportion that the amount insured by them bore to the excess 
contributory values of the vessel. 1 

Those cases emphasise the desirability of clearly expressing the 
intention of the parties, if the purpose of the insurance h that it is 
one covering liabilities and that the assured shall be entitled to 
recover a claim in respect of such liabilities up to the amount insured, 
in accordance with the terms of Sect. 74 of the Marine Insurance 
Act, 1906. 

INSURANCE AGAINST LIABILITIES FOR BREACH OF 
CONTRACT 

Where the insurance is against liabilities arising from a breach of 
contract it is expedient that the particular circumstances should be 
mentioned, or the terms of the contract should by quotation or 
reference be incorporated in the policy, as is usually done in the case 
of insurances covering shipbuilders’ guarantee risks, where the 
guarantee clause is usually set out in the policy. 

SPECIAL PROVISION AS REGARDS COSTS 

Another general principle is that, in the absence of a special pro- 
vision to that effect, a policy against liabilities to third parties does 
not render the underwriters liable for the costs incurred by the 
assured in defending a claim made upon him. In the case of Xenos 
v. Fox , 2 the owners of a ship incurred costs in successfully defending 
a claim brought against them for damage to another ship which was 
in collision with their ship. The owners sought to recover these 
costs from the underwriters on the policy on the ship with the old 

1 fohn Holman & Sons v. Merchants’ Marine Insurance Co., [1919] x K.B, 383. 
s (1*8', I..R. 4 C.P. 665. 
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form of Collision Clause attached, which did not contain any 
provision as regards costs, on the ground that had they not been 
incurred there would have been a good claim against the under- 
writers under the Collision Clause. The Court decided against this 
claim, and adhered to the special and independent character of the 
clause that it only covered the specific liabilities referred to therein. 
In any insurance against liabilities to third parties it is consequently 
expedient to insert a provision respecting the recovery of costs 
incurred in defending a claim made upon the assured in respect of 
the risks covered. 

THIRD PARTIES (RIGHTS AGAINST INSURERS) ACT, 1930 

There is no privity of contract between the insurer under a policy 
covering the liability of the assured to a third party and that third 
party as the person who has suffered the injury or loss. The con- 
tract of insurance is solely between the assured and the insurer 
whereby the latter, subject to the terms of the policy, undertakes 
to indemnify the former in respect of the liability he may incur to a 
third party. In the ordinary course of events the third party has no 
direct claim against the insurer, and the insurer is liable to the 
assured only when the assured is liable to the third party. In the 
event of the insolvency of the assured, however, the third party now 
has a remedy under the Third Parties (Rights Against Insurers) Act, 
1930, whereby the person who has suffered an injury or loss for 
'* which the assured is liable is entitled to receive the sum payable 
by the insurer under the policy instead of its being treated as an 
asset in the liquidation for the benefit of all the creditors. 1 

Where the policy provides that the assured shall have actually 
paid the damages as a condition to any liability attaching to the 
insurer, as in the case of the Institute Collision Clause, itds improbable 
that any effect would be given to the stipulation, as that would 
frustrate the purpose of the Act, especially having regard to the 
terms of Sect. 1 (3) of the Act. A somewhat analogous instance 
occurred in the case of Thompson v. Reynolds , 2 where a vessel had 
collided with another vessel and was sold by order of the Admiralty 
Court, which had found it liable for the collision. The proceeds 
of sale were paid out to the owner of the injured vessel in satisfac- 
tion of the damages awarded to him in the collision proceedings, 
and that amount was taken to be the sum which the assured was 
deemed to have paid for the purpose of a claim under the collision 
clause, although he had not actually paid the sum in question in 
accordance with the stipulation in the clause. 

1 See the judgment of Scrutton, L.J., in Ward v. British Oak Insurance Co., [1932] 
t K.B. 392; and the case of Nautilus Steam Shipping Co. — Application of Gibbs & Co., 
L1936] 1 Ch. 17. 

» (1857), 26 L.J. (Q.B.) 93. 
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RIGHTS OF INSURER ON PAYMENT OF A LOSS ON 
POLICY OF INSURANCE ON MARITIME PROPERTY 

When the insurer indemnifies the assured in respect of a loss recover- 
able on a policy of insurance on maritime property he acquires 
certain rights. 

The premium is the consideration for the insurer undertaking 
to indemnify the assured in respect of a loss recoverable on the 
policy. The legal consequences of the principle of indemnity in 
the case of a policy of insurance on maritime property are the 
rights which the insurer is entitled to acquire by abandonment and 
subrogation; the payment of the indemnity being the consideration 
for the transfer of those rights from the assured to the insure^ 

Abandonment in that connection denotes the actual abandon- ' 
ment or giving up by the assured of his interest in the subject-matter 
insured, that is the cession or transfer which takes place, by operation 
of law, of the proprietary rights in the subject-matter insured, or 
whatever may remain of it, when the insurer pays the indemnity in 
respect of a total loss. When the loss is a constructive total loss in 
fact, that is a total loss by construction of law, the assured may 
either treat the loss as a partial loss or abandon the subject-matter 
insured to the insurer and treat the loss as if it were an actual total 
loss. When the assured elects to abandon the subject-matter 
insured to the insurer and the circumstances are such as to justify 
him in doing so and thereby constitute a valid abandonment as an 
objective fact, and the assured complies with the necessary require- 
ments respecting the giving of a notice of that abandonment, the 
insurer is entitled to take over the interest of the assured in whatever 
may remain of the subject-matter insured and all proprietary 
rights incidental thereto. 1 In the case of a constructive total loss, in 
fact, and where the assured has elected to abandon the subject- 
matter insure^ to the insurer, the subsequent payment, in due 
course, of the indemnity on the basis of a total loss is the considera- 
tion for the cession or transfer, and it operates from the time of the 
casualty causing the loss. 

The use of the expression “is entitled to” in Sect. 63, implies 
that it is optional on the part of the insurer, and it is possible that he 
may elect not to take over the interest of the assured in whatever 
may remain of the subject-matter insured, if the assumption of 
proprietary rights in it would involve him, as the owner of it, in a 
liability, such as that to a port or harbour authority to remove the 
wreck of the insured vessel or reimburse them for the cost of doing 
so, according to their statutory powers. 

The fact that the insurer does not exercise his right to take over the 
interest of the assured in whatever may remain of the subject-matter 
insured and all proprietary rights incidental thereto, does not affect 

1 Marine Insurance Act, 1906, Sects. 60 to 63. 
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the rights and remedies against third parties which he acquires by 
subrogation. 

Subrogation, which is a principle applicable to all contracts of 
indemnity, is the substitution of the insurer in place of the assured; 
it is the right by which an insurer, having paid the indemnity due 
under the policy, is entitled to place himself in the position of the 
assured as regards the rights and remedies of the assured against 
third parties in respect of the loss, without acquiring any title to 
the subject-matter insured or such part of it as may remain. The 
rights and remedies by subrogation are acquired by the insurer on 
payment of either a total or a partial loss. 1 

The distinction between the proprietary rights, that is the title 
to the subject-matter insured, or such part of it as may remain, 
which pass on payment of a total loss, actual or constructive, and 
the rights and remedies of the assured against third parties, which 
the insuicr acquires on payment of a total or a partial loss was 
explained by Lord Blackburn in the case of Simpson v. Thomson , 2 
when he said 

The right of the assured to recover damages from a third person 
is not one of those rights which are incidental to the property in the 
ship. It does pass to the underwriters in case of a payment for a 
total loss, but on a different principle; and on this same principle it 
does pass to the underwriters who have satisfied a claim for a partial 
loss, though no property in the ship passes. 

In the case of a full settlement for a total loss, actual or con- 
structive, the insured by taking over the proprietary rights in the 
subject-matter insured may acquire property of more value than the 
policy valuation, as where a missing ship subsequently arrives or a 
ship captured or detained by an enemy is restored, but the rights 
acquired by subrogation, whether the loss is total or partial, are 
generally regarded as being limited to the amount of the indemnity 
paid by the insurer, whether the loss be total or partial, but subsect, 
(i) of Sect. 79 of the Marine Insurance Act, 1906, relating to a 
total loss, does not contain the qualifying words appearing in 
subsect. (2), relating to a partial loss, namely: “in so far as the 
assured has been indemnified, according to this Act, by such pay- 
ment for the loss.” 

Whether the absence of these words in subsect. (1) has changed 
the law in this respect has not yet been decided, but in any case the 
insurer can acquire only such rights against third parties as are 
possessed by the assured, and, when the insurer indemnifies the 
assured in respect of the loss of, or damage to, the subject-matter 
insured and elects to institute proceedings against some third party 
who may be found liable for the loss or damage, the proceedings 

1 Marine Insurance Act, 1906, Sect. 79, 

* (1877), 3 App. Cas. 279. 
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require to be taken in the assured’s name but for the insurer’s 
benefit and at his expense, and any amount recovered from the 
third party is held by the assured on behalf of the insurer, to the 
extent to which he is legally entitled to the whole or part of it. 

DIVISION OF SUBJECTS DEALT WITH IN THIS BOOK 

Having dealt with the main general principles governing insurances 
against liabilities to third parties, it is desirable to consider the 
nature and extent of the various liabilities to which the owners of, 
or other persons interested in, or responsible for, ships and maritime 
property are subject, in order better to understand the requirements 
of the different forms of insurance effected to cover such liabilities. 

As many of these liabilities are determined according to Ad- 
miralty law, it will be well to describe briefly Admiralty jurisdiction, 
collision, and other liabilities, the statutory limitation of liability, 
arM the measure of damages, and this is done in Part I. 

Part II is concerned with the different forms of insurance against 
liabilities to third parties, and the adjustment of claims. 


3 - (L.103) 




PART I 

COLLISION AND OTHER LIABILITIES 




CHAPTER I 


ADMIRALTY JURISDICTION AND COURSE OF 
PROCEDURE IN COLLISION ACTIONS 

As far back as the Middle Ages maritime states exercised jurisdiction 
with respect to claims arising from collisions at sea and other 
matters connected with ships by arresting the defendant’s property or 
person in order to compel him to enter an appearance to the action 
and provide security foftthe amount of the claim, notwithstanding 
that he might belong to another country. ' In course of time the 
procedure by arrest of the person fell into disuse, and that by arrest 
of the defendant’s property became restricted in some countries 
to the particular property in respect of which the claim arose. 

ADMIRALTY JURISDICTION IN ENGLAND AND WALES 

In medieval times this jurisdiction in England and Wales was 
exercised by the Lord High Admiral, and so far as national interests 
were concerned it extended over the high seas and the tidal waters 
round the coast of England and Wales. In addition to possessing 
disciplinary powers over vessels under his command he had authority 
to deal with matters relating to the capture of enemy property at 
sea, and in course of time he acquired the power to adjudicate as 
regards maritime matters generally. In the fourteenth century he 
was authorised to appoint deputies to exercise his jurisdiction, and 
eventually one of his deputies acted as the appointed judge of the 
Admiralty Court, which in the year 1364 was recognised as a 
regular tribunal with civil jurisdiction in maritime causes* 

At a later period it became the practice for members^of the 
Trinity House to be summoned to advise the Judge of the Admiralty 
Court on any nautical question arising in the course of trials relating 
to collisions or salvage. The Trinity House was established in the 
year 1516 by a charter of Henry VIII for the furtherance of maritime 
pursuits and to provide lighthouses and beacons, and perform other 
^duties in connection with the improvement of harbours. 

The law administered by the Admiralty Court was the common 
Law of England and the Laws of Oleron. These laws are a medieval 
collection of regulations and judgments of the maritime court of 
the Island of Oleron, and are regarded as having been based on the 
early sea laws of the Levant. 

According to a memorandum in the Roll of 12 Edward III 
these laws — 

were by Lord Richard, late King of England, on his return from the 
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Holy Land, corrected, interpreted and declared, and were published 

in the island of Oleron, and were named in the French tongue ( Gallica 

lingua) “La Ley Olyroun.” • 

In a revised form they were copied into the Black Book of the 
Admiralty , containing the statutes and records of the English 
Admiralty Court in the Middle Ages, and by an English Act of 
Parliament of the year 1402, in the reign of Henry IV, the Admiralty 
Court was directed to govern its decisions exclusively by the Laws 
of Oleron and the Common Law of England. 

The Laws of Oleron consist of fifty-six articles containing 
general shipping regulations and judgments on specific questions. 
The subjects dealt with are the duties and responsibilities of the 
master, the wages and conduct of the crew, and punishments to be 
inflicted upon them for offences, the navigation of ships and rules 
for preventing collisions, the stowage and care of the cargo, freight, 
demurrage, bottomry, salvage, and general average. 

Oleron is an island of considerable size off the west coast of 
France, near the estuary of the river on which is situated the city of 
Bordeaux, about seventy miles from the open sea. The district 
was the centre of the important wine trade carried on between the 
ports of Guienne and those of Brittany, Normandy, Flanders, and 
England. 

The island was part of the province of Guienne, which came 
under the English Crown as part of the dowry of Eleanor, Duchess 
of Guienne, on her marriage to Henry II of England, father of 
Richard I. As the former wife of Louis VII of France, she had 
accompanied the French king and nobles to the Holy Land in the 
Second Crusade (a.d. 1147-/ 149) as the feudal head of the forces of 
Guienne engaged in that crusade. In the year 1169, during the 
reign of his father, the Duchy of Guienne was vested in Richard as 
the feudal lord of the province in succession to his mother. Richard, 
at the head of a large force, was engaged in the Third Crusade and 
returned to England in the year 1194, by which time he had suc- 
ceeded to the English crown with the French possessions. 

According to Cleirac, an advocate of Bordeaux, in the intro- 
duction to his work Les Us et Coustumes de la Mer (first published in 
Bordeaux in 1647), Eleanor, Duchess of Guienne, having observed 
during her visit to the Eastern Mediterranean that a certain collec- 
tion of sea laws was held in high repute in the Levant, directed on 
her return that a record should be made of the judgments of the 
maritime court of the Island of Oleron (at that time a special court 
of the duchy of Guienne). 

After the year 1364, when the Admiralty Court was recognised 
as a regular tribunal and part of the judiciary system of the country, 
it sought to extend its jurisdiction, and frequent disputes arose 
between it amp. the other courts of justice, and between the lawyers 
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who practised in these courts respectively, as to the jurisdiction of 
the Admiralty Courts, especially as regards disputes refating to 
maritime contracts. The procedure in the Admiralty Court was 
simpler and more expeditious than that of the Courts of Common 
Law and Chancery, and litigants in matters relating to disputes 
over maritime contracts preferred the Admiralty Court. 

In course of time the post of Lord High Admiral was abolished; 
the civil jurisdiction exercised by him through his deputy was 
completely vested in a Court called the High Court of Admiralty, 
and his other duties relating to the naval defence of the country 
were vested in a committee called the Lords Commissioners of the 
Admiralty. 

That is a brief account of the origin of the High Court of Ad- 
miralty and of its survival after a long struggle between that Court 
and the Courts of Common Law and Chancery, the one seeking to 
enlarge and the others to limit its jurisdiction. 

The prestige of the High Court of Admiralty was firmly estab- 
lished under Sir William Scott (Lord Stowell) who presided over 
the Court from 1798 to 1828, and the maritime jurisprudence of 
the Court became a separate and definite body of law in this 
country. As occasion arose, the Admiralty Court Acts of 1840 and 
1861 were passed to define its jurisdiction and improve its procedure. 
By the Act of 1840 the Court had jurisdiction over “damage received 
by any ship or sea-going vessel,” and by the Act of 1861 it had 
jurisdiction over any claim for “damage done by any ship.” 

By the Supreme Court of Judicature Act, 1873, the jurisdiction 
of the High Court of Admiralty was transferred to the High Court 
of Justice and its business assigned to the Probate, Divorce and 
Admiralty Division, the other divisions of the High Court of Justice 
being the King’s Bench Division and the Chancery Division. The 
judges of the Admiralty Division consist of the President and several 
other judges. For the purpose of giving technical advice on nautical 
questions, the judge is usually assisted by two of the Elder Brethren 
of the Trinity House, which is the survival of an ancient custom 
from the sixteenth century. 

The Admiralty Division has Admiralty jurisdiction as regards 
claims, the proceedings with respect to which are m rem, such as 
claims relating to collisions and salvage. The Division also possesses 
a certain amount of common law jurisdiction, and by the Adminis- 
tration of Justice Act, 1 920, Sect. 5, it was enacted that the Admiralty 
jurisdiction of the High Court should extend to (a) any claim 
arising out of an agreement relating to the use or hire of a ship; 
(b) any claim relating to the carriage of goods in any ship; (c) any 
claim in tort in respect of goods carried in any ship, provided that 
at the time of the institution of the proceedings the owner or part 
owner of the ship was not domiciled in England or Wales, and the 
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jurisdiction might be exercised either in proceedings in rem or 
in personam. 

This section of the Act, together with sections of the Admiralty 
Court Acts of 1 840 and 1861, and of the Supreme Court of Judicature 
Act, 1873, were repealed, but in a large measure re-enacted in 
the Supreme Court of Judicature (Consolidation) Act, 1925, which, 
subject to certain amendments in the Administration of Justice Act, 
1928, constitutes a complete Act relating to the administration of 
justice in England and Wales. Sect. 22 of the Act of 1925, as shown 
in Appendix B, deals more particularly with the Admiralty juris- 
diction of the High Court of Justice, and by Sect. 6 of the Act of 
1928 all divisions of the High Court are now equally entitled to 
exercise Admiralty jurisdiction. By the Maritime Conventions Act, 
1911, there is a right of proceedings m rem for damages for loss of 
life and personal injury, and by the Supreme Court of Judicature 
(Consolidation) Act, 1925, Admiralty jurisdiction extends to loss 
of life and personal injury arising from collision of ships at sea. 

Commercial causes are usually tried in the Commercial Court, 
which was instituted in 1894, and is presided over by a judge of 
the King’s Bench Division of the High Court. The Court exercises 
a common law jurisdiction, and its rules of procedure have been 
simplified in order to provide an expeditious means of disposing of 
actions in connection with commercial contracts. 

In medieval times there were also local maritime Courts, but 
with a few exceptions, as in the case of the ancient Courts of the 
Cinque Ports, their limited Admiralty jurisdiction has been trans- 
ferred to the County Courts, and Acts of Parliament have been 
passed to define their jurisdiction. By the County Courts Act, 1934, 
County Courts possess Admiralty and common law jurisdictions in 
respect of similar claims that come within the jurisdiction of the 
Admiralty Division, provided that they do not exceed £300, or 
claims for salvage services, where the value of the property saved 
does not exceed £1000. 

Appeals from judgments of the Admiralty Division can be made 
to the Court of Appeal and finally to the House of Lords. Nautical 
assessors may be appointed to assist all these Courts in Admiralty 
actions. Appeals from judgments of the County Courts may be 
made to a Divisional Court consisting of two judges of the Admiralty 
Division, and appeals from the Divisional Court may be made to 
the Court of Appeal and finally to the House of Lords. In some 
instances appeals from a lower to a higher Court are subject to 
leave to appeal being granted. 

, PROCEEDINGS IN PERSONAM AND IN REM 
In proceedings in personam the writ is issued against the defendant 
personally, and there is no security for the amount of the claim, but 
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after the judgment of the Court has been delivered, and failing 
payment of the damages, any property of the defendant within the 
jurisdiction of the Court may be arrested in satisfaction of the debt. 
In proceedings in rem, failing the defendant or his solicitor under- 
taking to give bail, the property in respect of which the claim arises 
is arrested by the Admiralty Marshal, and is only released on 
security being provided for the amount of the claim. 

In Select Pleas in the Court of Admiralty , published by the Selden 
Society, it is stated — 

The ordinary mode of commencing the suit was by arrest either of 
the person of the defendant or of his goods. Arrest of goods was quite 
as frequent as arrest of the ship; and it seems to have been immaterial 
what the goods were, so long as they were the goods of the defendant 
and were within the Admiral’s jurisdiction at the time of the arrest. 
. . . Scarcely a trace appears of the modern doctrine of arrest being 
founded upon a maritime hen; the fact that goods and ship that had 
no connection with the cause of action, except as belonging to the 
defendant, were subject to arrest, points to the conclusion that arrest 
was mere procedure, and that its only object was to obtain security 
that judgment should be satisfied. 

In England and Wales it became the practice to restrict the 
arrestment to the actual property in respect of which the claim arose, 
and that is now established to be the position under various Acts of 
Parliament relating to Admiralty jurisdiction, as reviewed in the 
case of Anglo-Soviet Shipping Co. v. Beldis . 1 2 3 

In Scotland, however, when the owner is not within the jurisdic- 
tion, any moveable property belonging to him which is in the 
country may be arrested to found jurisdiction, and the position is 
explained later. 

The advantages of an action in rem were summarised by the late 
Mr. C. R. Dunlop, K.G., in a lecture he delivered in London, as 
follows — 


1 . If the ship is within three miles of the shores of England or Wales 
she can be arrested and the claim adjudicated upon, although her 
owner may be a foreigner outside of the jurisdiction and the claim of a 
nature in which leave could not be granted to serve him out of the 
jurisdiction with notice of an ordinary writ in personam. 

2. The arrest of a ship puts a very effective pressure on her owner 
or other person pecuniarily interested in her to enter an appearance to 
the action in every case in which the claim is less in amount than the 
value of the ship, and provide bail for the amount of the claim to 
obtain the release of the ship from arrest. 

3. The plaintiff who commences his action by arrest of the ship at 
once obtains security for his claim. If he succeeds in proving his claim 
and getting judgment, he can enforce his judgment by selling the ship, 
if she has remained under arrest, or against the bail if she has*been 
released. 


‘[1936] P 51 
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The substitution of the arrest of property for the arrest of the 
person led to the development of maritime liens, and in the course 
of the same lecture, mentioned above, it was remarked as follows — 

The Admiralty Court did not, until about the middle or end of 
the eighteenth century, treat the action in rent as a specific form of 
action distinct from an action in personam . Originally the procedure 
of the Court was m personam , The defendant was arrested to make 
sure of his appearing and answering the claim made against him. 
If he gave bail for the amount of the claim, he was released; if he did 
not, he was kept in prison until the trial. If he could not be arrested, 
either because he was at sea or abroad, or because, if he was in Eng- 
land, he could not be found, the Admiralty Court would issue a 
warrant for the arrest of any ship or goods belonging to him or for 
the attachment of any debts due to him. The object of this procedure 
was to put pressure upon him to enter an appearance and obtain the 
release of his property from arrest by providing bail for the amount 
of the claim. If he did not appear, judgment could be enforced against 
the property arrested. Procedure by arrest of the person was naturally 
unpopular, and that by arrest of the defendant’s property was obvi- 
ously of more benefit to the claimant. Therefore actions commenced 
by arrest of the person became obsolete, the last recorded case being 
in 1780. 

As procedure by arrest of property became more common, the theory 
of maritime liens was developed. The theory that the property was 
arrested to enforce a lien which had attached to it was a plausible 
explanation of the somewhat drastic and peculiar procedure of the 
Court. There was a good deal of justification for the theory in cases 
of bottomry and seamen’s wages, little in cases of salvage, and less in 
cases of tort. But whether historically sound or not, the existence of 
a maritime lien on a ship for bottomry, seamen’s wages, salvage, and 
damage by collision became well established as part of the maritime 
law of England. The logical result of the doctrine was that the right 
of arrest became limited to the particular ship to which the lien had 
attached. The remedy of arresting any other property belonging to 
the shipowner was lost, but the privileged claimant, in whose favour 
the lien existed, had this compensation, that the maritime lien con- 
tinued to attach to the ship until payment or satisfaction of the claim, 
and could be enforced by arrest of the ship even after she had been 
sold to innocent purchasers ignorant of the existence of the claim. 
It is in this respect that a maritime lien differs from and is more 
advantageous than the right of arrest or statutory lien which the 
Admiralty Court Acts gave in cases of necessaries, towage, and damage 
to cargo by breach of contract of carriage. 

A maritime lien is a privileged claim upon maritime property 
and is carried into effect by legal process; it is a right by one person 
over a thing belonging to another person. There is an order of 
precedence in the ranking of liens on the same property, and 
speaking generally it may be said that a damage lien takes precedence 
of charges upon the ship arising out of contract. A mortgagee 
consequently ranks after a person having a maritime lien. 

In the case of collision the foundation of the maritime lien on a 
ship is the negligence of the owner of the ship or his servants at the 
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time of the collision. 1 A maritime lien cannot attach unless there is 
a personal liability on the part of the owner. 2 On that principle 
a vessel belonging to a foreign sovereign state is immune from legal 
process in a British Court of law. 

The right of a party who has suffered damage arising from 
collision is inchoate from the moment of the collision and is carried 
into effect by proceedings in the Admiralty Division of the High 
Court of Justice or other Court having Admiralty jurisdiction, 
the vessel being arrested to bring the owner into Court and also 
as security for any judgment that may be subsequently pronounced, 
unless appearance to the action is entered and bail provided if 
required. 

At common law a shipowner has a possessory lien on cargo 
carried in his ship for freight, contribution to general average, and 
expenses incurred in protecting and preserving it. 

ADMIRALTY JURISDICTION IN SCOTLAND 

By an Act of the Scottish Parliament passed in 1681, the jurisdiction 
of the High Court of Admiralty, which exercised the judicial func- 
tions of the Admiral of Scotland, was defined and regulated, but the 
Court was abolished in 1830 and its jurisdiction was transferred to 
the Court of Session, which is the High Court of Scotland, and the 
Sheriff Courts of the Counties ; there is no special Admiralty Division 
of the Court of Session as there is of the High Court in England. 
The Scottish Courts when dealing with Admiralty actions have the 
power of appointing one or more Nautical Assessors. Appeals from 
the Sheriff Courts on fact and law can be made to the Court of 
Session, and appeals from judgments of the Court of Session on law 
can be made to the House of Lords. 

The Scottish Courts have both an Admiralty and a common law 
jurisdiction, and whilst the maritime law which is applied in 
Scotland is the same as in England there are differences in procedure. 

In Scotland the right is still retained to found jurisdiction by 
arresting property other than that in respect of which the claim arises. 

This right of arrestment does not apply only to ships; by the law 
of arrestment adfundandumjurisdictionem a Scottish Court can exercise 
jurisdiction over a foreigner by arrestment of any moveable property 
belonging to him in Scotland, or even a debt due to him. Some other 
countries, including England, decline to recognise arrestment of a 
foreigner’s moveable property as subjecting him to the jurisdiction 
of their Courts in connection with actions unconnected with the 
property arrested. This ground of jurisdiction is independent of any 
lien, and is quite distinct from that where the property in respect of 
which the claim arises is itself arrested to force the owner to enter an 

1 The Utopia, [1893] A.C. 49a 

* The Parlement Beige (1880), 5 P D 197, The Tervaete, [192a] P. 197. 
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appearance to the action and give bail, as where a ship which is 
itself involved is arrested for collision damages or salvage. 

In a general sense, and more particularly as regards claims 
arising in connection with ships, there are three classes of arrestment 
in Scotland — 

1. Arrestment to Found Jurisdiction. A foreigner not otherwise 
subject to the jurisdiction may be made subject to it by arrestment in 
the hands of a third party in Scotland of a debt due to him or of 
moveable property belonging to him. This merely founds jurisdic- 
tion; it does not attach the debt or property in security for the 
claim. 

As soon as the foreign owner has been duly made a party to the 
process, the arrestment is spent, and the arrestee is no longer as in 
a position with the arrester under any obligation to retain in his 
hands the moveables which it affects. The summons must be served 
within a reasonable time after the arrestment, but a delay of three 
months is not unreasonable. If it is wished to attach the property in 
security of any decree which may be obtained, it must also be arrested 
on the dependence of the action. 1 

2. Arrestment in Security. Arrestment may be used on the depend- 
ence of an action in security for the sum to be awarded therein, 
as where property which was arrested to found jurisdiction is again 
arrested as explained above, or a ship is arrested in connection with 
a claim for collision damages or salvage, and bail has to be provided 
to remove the arrestment. Such an arrestment may be effected 
before, but is usually not done until after the summons has been 
executed. 

3. Arrestment in Execution. A decree of the Court may be enforced 
against the unsuccessful party to the action by the arrest, and, 
in case of need, the sale or disposal of his property situated in 
Scotland. 

Arrestment to found jurisdiction is of ancient origin, but can 
only be used in causes for the payment of a sum of money and 
against a party who is not otherwise subject to Scottish jurisdiction. 

For the purpose of founding jurisdiction, any property, however 
small in value, is sufficient, provided it is not elusory. What is elusory 
has not been determined: £ 1 8s. 6d. is not; liability to account will 
be in general sufficient, unless it can be shown there is no balance. 
... In order to found jurisdiction by arrestment, money due or goods 
belonging to the debtor must be arrested; so arrestment of a ship 
was held not to found jurisdiction against a mortgagee; and arrest- 
ment of a ship, the property in which had been transferred prior to 
the arrestment, was held invalid. . . . The arrestment of a ship 
presents some peculiarities. It can be arrested either ad fundandum 
jurisdictionem or on the dependence of an action like other moveable 
subjects. It may be arrested to found jurisdiction against a part 
owner, but it cannot be arrested after it has left port, even although 

1 Balfour: Handbook of Court of Session Practice, 5 th Edn. 
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not yet on the high seas. The object and effect of this diligence is to 
fix property of the defender within the jurisdiction, and it may be 
loosed on caution judicio sisti. When jurisdiction has once been con- 
stituted by citation, the use of the arrestment is at an end . 1 

A claim may be established against a foreigner by reconvention. 
In Mackay’s Manual it is stated — 

Our law has received from the Roman law, adapted by the 
civilians, the rule of reconvention, by which a foreigner who brings 
an action in a Scottish Court is bound to answer in it to any suit 
which has a direct connection with that brought by him. T his is a 
rule, of pleading rather than a point of jurisdiction; but its result is 
to give jurisdiction where otherwise it would not exist. 

The Scots law of arrestment to found jurisdiction has its limita- 
tions. Although jurisdiction may be correctly founded, it does not 
follow that the Courts will try the action. They may decline to do 
so and dismiss the action on the ground of forum non conveniens and 
hold that “for the interests of all parties, and for the ends of justice, 
the cause may more suitably be tried elsewhere.” 

In recent years this right of arrestment to found jurisdiction was 
exercised in the following cases — 

Steven Line v. Nederlandsch Amerikaansche Stoom. Maats. ( Ezardian ). 2 
Societe du. Gaz de Paris v. Societe Anon, de Nav. les Armateurs Fran^ais 
{Depute Emile Dnant). z 

Sheaf Steamship Co. v. Compahia Trasmediteirdnea ( Sheaf Lance) A 
It was, however, only in the first case that the action was 
ultimately tried in Scotland, and in the two other cases, as oral 
evidence was required, it was held that the actions could more 
conveniently be tried abroad where the defendants and witnesses 
resided. 

As regards the Scottish law of arrestment to found jurisdiction 
and on the dependence of the action there is no counterpart in 
English law. 

DAMAGE RECEIVED BY A SHIP DUE TO DEFECTIVE 
HARBOUR OR DOCK 

The Admiralty Court possesses Admiralty jurisdiction in respect of 
damage received by a ship through lying at an unsafe berth in a 
harbour or dock, or by striking some obstruction which the harbour 
or dock authority has failed to remove in neglect of its duty, to make 
the harbour, dock, or berth safe for vessels making use of them and 
in respect of which the harbour or port authority is regarded at 
law as having invited them . 5 

1 Mackay. Manual of Practice in the Court of Session . 

2 (1923), 17 LL L. Rep. 38. 

3 (1925'), 23 LL L. Rep 209, 

4 (1930), 36 L 1 . L. Rep. 197. 

6 For a statement of the law on the subject, see The Devon (1923), 16 Asp M.C. 
268 
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LIABILITY OF SHIP OWNERS IN RESPECT OF DAMAGE BY 
SHIP TO PROPERTY ASHORE 

The Admiralty Court has jurisdiction in respect of claims for damage 
done by a ship to property on shore, such as a dock or a pier, 
although it may be abroad, when the owner of the ship is within the 
jurisdiction of the Court by the arrest of the ship or otherwise. 1 
Such a claim was also adjudicated upon by the Admiralty Court 
in the case of The Athelvictor. 2 

LIABILITIES ARISING UNDER STATUTORY POWERS 

Liabilities may attach to the owner of a ship, merely as owner, 
where his ship damages a harbour, dock or pier, or the wreck of the 
ship causes an obstruction, notwithstanding that there was no 
negligence on his part or that of his servants. By the Harbours, 
Docks and Piers Clauses Act, 1847, Sect. 74, the owner of a ship 
is liable for damage done by the ship, or by any person employed 
about her, whether the actual wrong-doer is his servant or not and 
notwithstanding that there was no negligence, except that he is 
not liable for damage due to the act of God or where the ship was 
not under the control of the owner or his agent. 3 He may also be 
liable for the cost of removing the wreck of his vessel, irrespective 
of how it came to be wrecked. In addition to the Act referred to 
there are other Acts bearing on the subject, including the Dockyard 
Ports Regulation Act, 1865, the Removal of Wreck Act, 1877, the 
latter of which was repealed but re-enacted in the Merchant 
Shipping Act, 1894, Sects. 530-4, and the Harbours, Piers and 
Ferries (Scotland) Act, 1937. There are also special Acts relating 
to particular areas, such as the Thames, the Mersey and the Clyde. 
Where a harbour authority removes a wreck, and, after reimbursing 
themselves, so far as possible, for the expenses of doing so out of the 
proceeds of the wreck, there is a deficit, they are entitled to recover 
the balance from the owner; the question of who is the “owner” 
depends on the terms of the particular Act applicable, and whether 
the registered owner of the vessel at the time the casualty occurred 
has abandoned the wreck to the appropriate authority and has thus 
legally divested himself of all responsibility for it. 

CROWN PROCEEDINGS ACT, 1947 

Before the passing of the Crown Proceedings Act, 1947, ships of 
the Royal Navy, ships requisitioned by the Crown, and ships 
chartered by the Crown, where by the terms of the charter the ships 
were demised to the Crown, were in a privileged position, inasmuch 
as they could not be arrested or made subject to the ordinary 

1 United Africa Co. v. Tolten (Owners of), [1946] P. 135. 

* [1946] P. 43 . 

8 Riser Wear Commissioners v. Adamson (1877), 3 App. Cas. 743; The Moilyn, I iga8J 
A.C >>7. 
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processes of the law in the case of the collision of such a ship with a 
ship privately owned and managed, or where salvage services were 
rendered by a privately owned ship to one of His Majesty’s ships. 
In theory, the subject could not sue the Crown as a right, but only 
if the Crown consented to be sued. Hence, before any proceedings 
could be instituted it was necessary to obtain the Royal per mission 
or fiat, through the appropriate Minister, that right be done;- it 
took the form of a petition of right. 

No claim, however, could be made by the Crown in respect of 
salvage services rendered by one of His Majesty’s ships to a privately- 
owned ship, although a claim could be made by the officers and crew 
of such a ship with the consent of the Admiralty. There was other- 
wise no exception to the provision contained in Sect. 557 of the 
Merchant Shipping Act, 1894, that salvage claims could not be 
made by the Crown, but by the Merchant Shipping (Salvage) Act, 
1916, when the Crown ship was a tug or an Admiralty salvage 
vessel, the Crown could claim for salvage services rendered to a 
privately-owned ship or cargo. 

In the case of a merchant vessel in distress where salvage services 
were rendered to her by two cruisers and other Admiralty vessels, 
and the owners signed an Admiralty form of salvage agreement, 
it was held by the House of Lords that the agreement did not over- 
ride the specific provision in Sect. 557 of the Merchant Shipping 
Act, 1894, and the claim for salvage services was not allowed. 1 
As a result of that decision the Merchant Shipping (Salvage) Act, 
1940, was passed, and gave the Crown the right to claim for salvage 
services rendered by His Majesty’s ships, also requisitioned ships 
unless the requisition order provided that the award for such 
services should be for the benefit of some other person. 

That Act has been repealed by the Crown Proceedings Act, 1947, 
which in Sect. 8 provides that where salvage services are rendered by 
Crown ships claims in respect of such services may be made to the 
same extent as by any other salvor, with the same rights and remedies. 

It is also enacted that, subject to the provisions of the Act, the 
law relating to civil salvage shall apply to salvage services rendered 
to Crown ships, aircraft, cargo or apparel, also to life salvage from 
Crown ships and aircraft in the same manner as if the ship, aircraft, 
cargo or apparel belonged to a private person. 

The main purpose of the Act is to assimilate the procedure in 
certain Crown proceedings to the procedure in actions between 
subjects. 

The Act provides that, subject to the provisions of the Act, 
the Crown shall be subject to all those liabilities in tort to which, if 
it were a private person, it would be subject. The provisions of the 
Merchant Shipping Acts, relating to the limitation of liability, shall 
1 The Valverda, [1938] A.C. 173. 
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apply, also the provisions of the Maritime Conventions Act, 1911, 
relating to the division of loss when both vessels are to blame for a 
collision, and a basis is laid down for ascertaining the tonnage of 
ships not registered for the purpose of the Merchant Shipping Acts. 

It is also provided that the provisions of the Merchant Shipping 
Acts, which limit the liability of the owners of docks and canals, 
and of harbours and conservancy authorities, shall apply for the 
purpose of limiting the liability of the Crown as the owner of any 
dock or canal or as a harbour or conservancy authority. 

Interest is payable on damages recoverable by or against the 
Crown, and costs may be awarded to or against the Crown. 

There is a necessary and important provision that the Act does 
not authorise proceedings m rem in respect of any claim against the 
Crown, or the arrest, detention, or sale of any Crown ships or 
property. Proceedings are to be instituted by serving a writ in 
personam on the Crown, and it shall no longer be necessary to proceed 
by petition of right. 

Crown ships include vessels of the Royal Navy and other ships 
owned by or demised to the Crown, as appears from Sect. 38, which 
provides that the expression “His Majesty’s ships” has the meaning 
assigned to it in the Interpretation section of the Act, as follows — 

“His Majesty’s ships” means ships of which the beneficial interest 
is vested in His Majesty or which are registered as Government ships 
for the purposes of the Merchant Shipping Acts, 1894 to 1940, or, 
which are for the time being demised or subdemised to or in the 
exclusive possession of the Crown, except that the said expression 
does not include any ship in which His Majesty is interested other- 
wise than in right of His Government in the United Kingdom unless 
that ship is for the time being demised or subdemised to His Majesty 
in right of His said Government or in the exclusive possession of His 
Majesty in that right. 

FOREIGN JUDGMENTS (RECIPROCAL ENFORCEMENT) ACT, 

*933 

This Act provides for the enforcement in the United Kingdom of 
judgments given in supreme courts in foreign countries which 
accord reciprocal treatment to judgments in the United Kingdom, 
and for facilitating the enforcement in foreign countries of judgments 
given in the United Kingdom. 

A judgment creditor under a foreign judgment may apply to 
the High Court in this country, within six years of the date of the 
judgment, to have it registered in the High Court. A registered 
judgment shall, for the purpose of execution, be of the same force 
and effect as if the judgment had been a judgment originally given 
by the High Court in which it is registered. Proceedings may be 
taken on a registered judgment, the sum for which a judgment is 
registered shall carry interest, and the registering Court shall have 
control over the execution of a registered judgment. 
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The Act applies to actions in personam and in rem and is applicable 
to England and Wales, Scotland, and Northern Ireland. 

ASSESSMENT OF DAMAGES 

In England the Admiralty Division deals with the question of 
liability in the first instance, and as a general rule the assessment of 
the damages is referred to the Registrar of the Admiralty Division 
assisted by Merchants. The damages are assessed according to the 
principles of the common law. Appeals from the Registrar’s award 
are made to the Admiralty Division, and may be carried to the 
Court of Appeal and the House of Lords. 

In Scotland there is no such official, and unless it is otherwise 
arranged the proof of damages is taken at the same time as the 
Court deals with the question of liability. It is frequently arranged, 
however, for the proof of damages to be postponed until the question 
of liability has been determined. In many cases the parties adjust 
the damages themselves, whilst in other cases it is agreed to refer 
them to the arbitration of an expert, such as an average adjuster. 
Sometimes the Court remits the assessment of the damages to such 
an expert, and that course is usually adopted in the case of statutory 
limitation of liability where a fund is lodged in Court and the 
various claimants file claims to rank on that fund. In that event the 
expert to whom the assessment is remitted performs the duties of 
the Registrar of the Admiralty Division in England, and the method 
of procedure is shown in the cases of the Canon Line v. Cayzer , Irvine 
& Co ., 1 and the Laird Line v. The Clan Line — The Rowan ? Appeals 
from judgments of the Court of Session as regards the assessment of 
damages can be made to the House of Lords when a question of 
law is involved. 

PROCEDURE IN COLLISION ACTIONS 

It is not proposed to deal in detail with the legal procedure in 
collision actions, but only to touch on certain matters which concern 
the insurers and the ultimate adjustment of the claims on the 
policies on the damaged ship and under the Collision Clause in the 
policies of insurance on the ship in fault. 

On receipt of advices of the collision the assured should com- 
municate with his insurance brokers through whom the ship is 
insured and with the Protection and Indemnity Association in which 
the ship is entered, so that the insurers may be consulted as regards 
the appointment, in case of need, of solicitors to represent the 
assured and surveyors to survey the damage sustained by both ships 
and report thereon and such matters as the angle of the blow, which 
may have a bearing on the question of fault for the collision, and the 
length of detention under repair. 

1 {1885), 13 R. 1 14. 
s (1926), 24 LI. L. Rep. 238, 325. 


4— (L.103) 
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In some instances it is arranged that the Protection and In- 
demnity Association shall on behalf of the assured and his under- 
writers deal with the matter and effect a settlement with or without 
legal advice. 

If solicitors are appointed they investigate the circumstances 
by taking the statements of the crew and other witnesses and report 
as regards the cause of the collision and the probable result of a 
trial. It may be decided on the solicitors’ advice to institute pro- 
ceedings and pursue the action up to the discovery of documents 
to see the nature of the defence and for the solicitors to report again 
on the merits of the case before further proceedings are taken. 
Except as regards the preliminary steps, legal costs should not be 
incurred or proceedings instituted and continued without the con- 
currence of the underwriters on the ship and the Protection and 
Indemnity Association, if it should be concerned. 

In the meantime, as a preliminary step, the owners or their 
solicitors exchange undertakings to provide bail in due course if 
required, and in the case of a foreign vessel it is usual and expedient 
that bail should be actually provided before the vessel proceeds to 
sea, as if she is lost the recovery of damages would be prejudiced. 

An amicable settlement of the question of liability is frequently 
made as the result of negotiations between the owners themselves 
or their solicitors, failing which resort is had to a court of law or 
arbitration. A standard form of arbitration agreement in cases of 
collision has been approved and published by the Committee of 
Lloyds, London. 

After the question of liability has been determined, the assessment 
of the damages remains to be dealt with by negotiation, arbitration 
or resort to the Court. The formulation of the details of the claim 
is frequently left to the average adjuster who will ultimately deal 
with the adjustment of the claim on the policies on the ship, and 
delay and expense may be saved by the adoption of that course. 



CHAPTER II 


DAMAGE BY COLLISION AND LIABILITIES ARISING 
UNDER STATUTORY POWERS 

The liability which the owner of a ship is frequently called upon to 
bear is that arising out of the damage which the ship may cause to 
another ship. 

In order to establish such liability it is not necessary that the 
ship should have been in actual contact with the other ship. A 
claim may arise where one ship has borne down upon and compelled 
another ship to slip her anchor or run ashore in order to avoid a 
collision, or has proceeded at excessive speed in narrow waters and 
has caused a swell whereby another ship has been made to range 
and thereby damaged herself or a wharf, or where a ship has caused 
another ship to collide with a third ship. 

Strictly speaking, the word “collision 95 implies actual contact 
by one object striking or dashing violently against another object 
or each one striking the other, and whilst in marine insurance the 
word is confined to actual contact of one navigable object with 
another, in dealing with this section of the subject relating to the 
liability of those responsible for the occurrence, in order to avoid 
repetition, it will be well to apply a wider meaning to the word as 
denoting an accident whereby by actual contact or otherwise a ship 
causes damage to another ship or some other floating or stationary 
object. 

LIABILITY ARISES FROM NEGLIGENCE 

Collisions may occur from various causes and the mere fact that a 
ship collides with another ship does not necessarily create a liability. 
A general statement of the maritime law of England in that respect 
was given in the case of The Woodrop Sims 1 by Sir William Scott 
(Lord Stowell), President of the High Court of Admiralty, and it 
was cited with approval in the House of Lords in the case of Hay 
v. Le Neve? which established that the Admiralty law of Scotland 
is the same as that of England. He said — 

In the first place it [i.e. the collision] may happen without blame 
being imputable to either party, as where the loss is occasioned by a 
storm or other vis major . In that case the misfortune must be borne 
by the party on whom it happens to light, the other not being re- 
sponsible to him in any degree. Secondly, a misfortune of this kind 
may arise where both parties are to blame — where there has been 

1 (1815), 2 Dods. Ad. 83. 
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want of due diligence or of skill on both sides. In such a case the rule 
of law is that the loss must be apportioned between them, as having 
been occasioned by the fault of both of them. Thirdly, it may happen 
by the misconduct of the suffering party only; and then the rule is 
that the sufferer must bear his own burden. Lastly, it may have been 
the fault of the ship which ran the other down; and in this case the 
innocent party would be entitled to an entire compensation from the 
other. 

In order to establish liability for a collision it is necessary to 
prove negligence and that the damage resulted from that act of 
negligence. Such negligence may be on the part of the owner of a 
ship navigating his own ship, or where the accident is the result of 
some defect or insufficiency in the ship’s hull or equipment or the 
ship not being properly manned owing to some neglect on the part 
of the owner; on the other hand, the negligence may be on the part 
of those in control of the navigation of the ship and for whose 
actions the owner of the ship is responsible. 

Negligence may be the cause of a loss by reason of collision, 
although it may not be the cause of the collision. 

The cause of action in collision cases is not merely the fact of the 
ships having come into impact with one another, for that by itself 
is no cause of action, but that damage, in the sense of injury, was 
caused to the property of the plaintiffs by reason of that collision . 1 

In that case a barge negligently came into collision with a 
schooner without fault on the part of the schooner, but was herself 
holed by the schooner’s anchor, negligently carried in a dangerous 
position. The schooner had no right of action because she had not 
sustained any injury, but the barge had, because of the injury 
inflicted by the schooner’s negligence. 

CAUSES OF DAMAGE BY COLLISION 

The various causes may be summarised briefly as follows — 

(a) Act of God 

In the event of the collision being due to what is termed the act 
of God or forces of Nature, no liability is created in respect of the 
damages arising therefrom, and the misfortune must be borne by 
the party on whom it happens to light, the other party not being 
responsible to him in any degree. An example of this is a collision 
between vessels properly moored in harbour when struck by a 
sudden and unexpected squall. 

(A) Inevitable Accident 

The expression is used as applying to collisions which could 
not have been prevented by the exercise of ordinary care, caution 

1 The Margaret (1881), 6 P.D. 76, per Brett, L.J. 
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and maritime skill of those in charge of the ship, as where through 
some mechanical defect or mishap, for which no one is to blame, a 
ship’s steering gear suddenly jams or breaks down and before any- 
thing can be done the ship collides with another ship. The expression 
can also be used as regards a collision between two innocent ships by 
reason of the negligence of a third ship. It is stated in Marsden’s 
Collisions at Sea 1 — 

A collision may be an inevitable accident so far as the ship sued 
is concerned, although it was caused by fault elsewhere; as in the 
case of a ship which is thrown against another by the swell of a pass- 
ing steamship, or by a third ship coming foul of her, or causing her 
suddenly to alter her course in order to avoid a fourth ship. 

Where inevitable accident is established no liability attaches to 
the ship which is the direct and innocent instrument of the damage 
but that does not relieve another ship that is in fault of her liability, 
if one is involved. 

(c) Inscrutable or Indistinguishable Fault 

Where it is manifest that a collision between two ships was 
caused by fault somewhere, but it cannot be proved which was 
actually in fault, no liability attaches to either ship and each bears 
its own damages. 

(d) Negligence 

Negligence has been aptly described as “doing something which 
ought to be done in a different way or not at all, or omitting to do 
something which ought to be done.” 2 Another definition of neglig- 
ence in law, given by Wills, J., was “Negligence is the absence of 
care according to the circumstances.” 

Those who are engaged in the navigation of a ship are expected 
to possess the necessary skill and knowledge and to exercise reason- 
able care in the navigation and management of the ship in ordinary 
circumstances, and in any exceptional position in which the ship 
may be placed by the force of circumstances or by their own actions 
or the actions of others. Failure to do so which causes a collision 
constitutes negligence and creates a liability for the damages 
arising therefrom. The Regulations for Preventing Collisions 
at Sea have to be observed, and a departure from them is only 
justified in case of necessity, having regard to the particular 
circumstances. 

A collision may also be caused by the negligence of the owner of 
a ship. Where a ship is allowed to be at sea in a defective or ineffici- 
ent condition as regards her hull or equipment, and a collision 
occurs and is attributable to that cause, the owner is liable on the 

1 gth Edn., p, 19. 

2 Blythe v, Birmingham (1856), 11 Exch, 781, per Anderson, B. 
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ground of his negligence, but it is open to him to show that the 
defect was latent or that he took reasonable care to send the ship 
to sea in a safe and efficient condition. 

(e) Contributory Negligence 

There is no difference between the rules of common law and 
Admiralty law as to what constitutes contributory negligence, but 
there is a difference as regards the incidence of the loss arising 
from the fault of both parties. 

The plea of contributory negligence may be raised in an action 
at common law as a matter of defence that the party instituting 
proceedings for the recovery of damages for a loss attributed to the 
fault of another party was himself in fault for doing something which 
should not have been done or omitting to do something which 
should have been done. If mutual fault is established the rule of 
common law is that the loss lies where it falls, but there is now a 
statutory provision under the Law Reform (Contributory Negligence) 
Act, 1945, that “the damages recoverable shall be reduced to such 
an extent as the Court thinks just and equitable, having regard to 
the claimant’s share in the responsibility for the damage.” The 
Act does not apply to any claim to which Sect. 1 of the Maritime 
Conventions Act, 1911, applies. 

In the case of collision between two ships the liability is usually 
determined in consolidated cross-actions in which each party 
attributes the whole blame to the other party. Where both ships 
are found to blame the Maritime Conventions Act, 1911, Sect. 1, 
provides that, where it is possible to differentiate between them, 
the damage or loss shall be divided in proportion to the degree 
in which each ship is found to be in fault; otherwise it is divided 
equally between the two ships. 

PERSONS LIABLE FOR COLLISION DAMAGES 

As already mentioned, although the ship herself is commonly 
referred to as being liable, that is merely a figurative way of express- 
ing the liability of the actual wrong-doer or his employer, whether 
the proceedings are in rem or in personam. 

The persons liable for the damage done by the ship may be 
classified as follows — 

[a) The Actual Wrong-doer 

The owner navigating his own ship, the master or member of 
the crew or other person who was responsible for the navigation of 
the ship, or the pilot, are the persons primarily liable, but in the 
case of the master or crew, or the pilot, they may not have sufficient 
means to make adequate redress for their fault, and consequently 
may not be worth suing, and in such cases remedy is sought against 
the employer. 
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( b ) The owner ( other than one navigating his own ship ) or other party who 
has temporary control of the ship, as the employer of the actual wrong-doer 

The owner of a ship which has done the damage is not liable 
as the owner of the property, but as the employer of the person 
causing the collision, provided that such person was acting within 
the scope of his employment. Where a ship is chartered and the 
charterer provides the crew, the liability attaches to him and not to 
the owner. From the terms of the Maritime Conventions Act, 191 1, 
the position would appear to be the same as regards other persons 
who for the time being are responsible for the navigation and 
management of the ship, such as transporting contractors, ship- 
builders and ship repairers who have temporary control of the ship. 
The Act, Sect. 9 (4), provides that — 

where by virtue of any charter or demise or for any other reason, the 
owners are not responsible for the navigation and management of the 
vessel, this Act shall be read as though for references to the owners 
there were substituted references to the charterers, or other persons 
for the time being so responsible. 

This provision has an important bearing on the construction of 
the Collision Clause, which applies only to a collision for which the 
actual owners of the ship, if they are the assured, are liable, and the 
question will be dealt with later. 

As regards the liability of the owner of a ship for the fault of 
the pilot, a distinction was formerly made between an ordinary 
pilot for whose fault the owner was liable and a compulsory pilot 
for whose fault he was exempted from liability (Merchant Shipping 
Act, 1894, Sect. 633), but after the Maritime Conventions Act, 
1911, was passed this distinction was removed by the Pilotage Act, 
1913, whereby the owner of a ship which is in charge of a compulsory 
pilot is answerable for damages in the same manner as if the pilotage 
were not compulsory. In both instances the pilot is deemed to be 
the servant of the shipowner or person who employs him. Sect. 1 5 
of the Pilotage Act, 1913, which removed the distinction which 
previously existed, is restricted to actions in tort. 1 

There are certain exceptions to the liability of the owner of a 
ship navigated by his servants, as where the ship is under the orders 
of a dock or harbour master; the latter is not his servant, and the 
owner is not liable for damage caused by his negligence. 

As regards warships and even commercial ships owned by a 
Sovereign State, or privately owned ships under requisition by a 
Government, they are not subject to the ordinary rules of law, but 
in this country, since the passing of the Crown Proceedings Act, 
1947, the Crown is subject to all those liabilities in tort to which, 
if it were a private person, it would be subject in respect of torts 
committed by its servants or agents. The procedure relating to 

1 Tower Field ( Owners of) v Workington Harbour and Dock Board , [ 19493 P 
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liability in respect of Crown ships for collision damages is assimilated 
to that applying to ordinary ships, except that a Crown ship cannot 
be arrested or detained. 

As regards the liability of the owner for damage done by the 
ship, an exception may also have to be made where the ship has been 
wrecked before the collision and has been rightly abandoned by the 
owner to the proper authorities. In that case the owner may have 
divested himself of any responsibility in respect of the wreck, which 
may thereby devolve on the port or other authority which is responsible 
for the area where the wreck lies. An instance of this occurred in the 
case of the Clan Shaw s.s., wfuch was wrecked at the mouth of the 
River Tay and rightly abandoned by the owners to the proper 
authorities, and the Dundee Harbour Trustees were held liable for 
damage sustained by other vessels fouling the wreck by reason of 
a neglect of duty on their part in not providing a pilot. 1 

(c) The Owner qud Owner 

In the absence of negligence on the part of those navigating 
the ship for whose actions the owner is responsible as the employer, 
the owner, of the ship, qud owner, may be liable if the accident be the 
result of any defect or insufficiency in the ship’s hull or equipment 
for which he is responsible. 

(d) Liability of Ship 

Misapprehension has arisen from the use of the expression that 
a ship is liable for, or in fault, or to blame for a collision, whereas 
in the generality of cases the liability is that of the owner of the ship 
as the employer of the person in charge of the navigation of the 
ship, whose negligent navigation has caused or contributed to the 
collision. 

It is possible, however, that in exceptional cases the ship may be 
liable in Admiralty by proceedings in rem where damages could not 
otherwise be recovered from the owner of the ship. The recovery 
in that case is dependent on the attachment of a maritime lien which 
is contingent on the ship surviving the occurrence. To enable the 
lien to attach the ship must be the instrument of the damage which 
must not merely be caused by those in control of the navigation of 
the ship. 

It may attach independently of actual collision between ships, 
as where a ship collides with stationary property, such as a landing 
stage. It may also attach in cases of damage to harbour works 
under the Harbour, Docks, and Piers Clauses Act, 1847, notwith- 
standing that there has been no negligence on the part of those in 

1 Anchor Line, Ltd v Dundee Harbour Trustees , [1922] S.O* (HX.) 79; Elkrman Lines, 
Ltd L v. Dundee Harbour Trustees , [.1922] S.C. (HX.) 79. See also The Orient City (1929), 
34 LL L, Rep. 344. 
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charge of the navigation of the ship when they are the servants of 
the owner of the ship. 

(e) Tug and Tow 

It is commonly said that a tug and tow are one, but that is a 
figurative way of speaking. Whilst the owners of a vessel in tow of a 
tug may be responsible for acts of negligence committed by those 
navigating the tug it is not necessarily so, and it is now 

conclusively established that the question of the identity of the tow 
with the tug that tows her is one of |act, not law, to be determined 
upon the particular facts and circumstances of each case. 1 

Apart from any special terms in the towage contract, the question 
depends on which is in control of the navigation, tug or tow, and 
in certain circumstances the tug may be said to be the servant or 
in the service of the tow, rendering the owners of the tow liable for 
the damage done by the tug. The question was reviewed in 
McGowan v. 1 Same (The Niobe ), 2 and the case of The Ran* and the 
following is an extract from the judgment in the case of The Niobe — 

The authorities clearly establish that the tow has, under the 
ordinary contract of towage, control over the tug. The tug and the 
tow are engaged in a common undertaking of which the general 
management and command belong to the tow, and in order that she 
should efficiently execute this command it is necessary that she should 
have a good lookout, and should not merely allow herself to be drawn, 
or the tug to go, in a course which will cause damage to another 
vessel. , . . 

It is essential to the safety of vessels being towed that there should 
not be a divided command, and convenience has established that the 
undivided authority shall belong to the tow. The pilot, if there be 
one, takes his station on his tow, and the officers of the tow are usually 
of a higher class and better able to direct the navigation than those 
of the tug. 

REGULATIONS FOR PREVENTING COLLISIONS AT SEA 

There are certain Regulations for the Prevention of Collisions at 
Sea, the infringement of which is regarded as evidence of negligence, 
if the breach caused or contributed to the collision. 

According to the Merchant Shipping Act, 1894, all owners and 
masters of ships shall obey the collision regulations, but the statutory 
presumption of fault contained in that Act was repealed by the 
Maritime Conventions Act, 19 11, Sect. 4 of which is as follows — 

(1) Subsection (4) of section four hundred and nineteen of the 
Merchant Shipping Act, 1894 (which provides that a ship shall be 
deemed in fault in a case of collision where any of the collision 
regulations have been infringed by that ship), is hereby repealed. 

1 Owners of S.S. Devonshire v. Owners of Barge Leslie, [1912] A.G 634, per Lord Atkinson. 

* [1891] A.C. 401. 
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(2) The failure of the master or person in charge of a vessel to 
comply with the provisions of section four hundred and twenty-two 
of the Merchant Shipping Act, 1894 (which imposes a duty upon 
masters and persons in charge of vessels after a collision to stand by 
and assist the other vessel) shall not raise any presumption of law that 
the collision was caused by his wrongful act, neglect, or default, and 
accordingly subsection (2) of that section shall be repealed. 

Sect. 1 of the Maritime Conventions Act, 1911, which deals 
with the division of loss where both vessels are to blame for a col- 
lision, specifically provides in subsect. 1 ( b ) that “nothing in this 
section shall operate so as to render any vessel liable for any loss or 
damage to which her fault has not contributed.” 

CRIMINAL LIABILITY FOR COLLISION 

When a collision occurs in consequence of which there is loss of 
life or personal injury, the person who is responsible for it by reason 
of reckless or negligent navigation may be prosecuted criminally, 
in addition to incurring civil liability for damages, and the fact that 
the negligent act of his servant is criminal does not relieve the owner 
of the ship, as the employer, of his liability for damages. Infringe- 
ment of the collision regulations is a misdemeanour, even where no 
loss of life or personal injury is involved, and is punishable by fine 
or imprisonment. Where the collision occurs abroad, or criminal 
proceedings are taken in this country against a foreigner, questions 
of difficulty arise as regards the jurisdiction of the Courts and the 
criminal law to be applied. 

NATURE AND EXTENT OF THE DAMAGES RECOVERABLE 

The damages for which a wrong-doing ship is liable are not confined 
to the injury sustained by the other ship and the cargo and other 
property on board, and loss of freight, and similar damages in the 
case of a third ship involved in the collision, but extend to the 
damage done, either directly or indirectly, to docks, piers, wharves, 
and other fixed or moveable objects in consequence of the collision. 

The owner of the wrong-doing ship is also liable for loss of or 
damage to the cargo on board his ship, which is sustained in con- 
sequence of the collision, but he is usually exempted in respect of 
such a claim by reason of the terms of the bill of lading. 

The damages also extend to claims for loss of life and personal 
injury sustained in consequence of the collision, but claimants in 
respect of such damages are in a special position. 

In England, prior to 1846, no civil action lay for damages for 
loss of life. In that year Lord Campbell’s Act was passed 1 whereby 
the relatives of the person killed could institute an action in personam 
against the person responsible for damages proportionate to the 
injury from such death suffered by the claimant, and the damages 


1 9 & 10 Viet., e. 93. 
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were to be assessed by a jury. That Act did not confer any power 
on the Admiralty Court to try such an action and it had to be 
brought in the ordinary courts. 1 Admiralty procedure is now com- 
petent in actions for loss of life and personal injury as the Mar i tim e 
Conventions Act, 1911, Sect. 5, provides that — 

any enactment which confers on any Court Admiralty jurisdiction 
in respect of damage shall have effect as though references to such 
damage included references to damages for loss of life or personal 
injury, and, accordingly, proceedings in respect of such damages may 
be brought in rem or m personam. 

The position is now the same both in England and Scotland, but 
whilst Admiralty procedure is competent it is not the maritime 
law but the common law which is applied. 

Liability for loss of life or personal injury sustained in consequence 
of collision extends to the passengers and crew on board the wrong- 
doing ship, but the owner of the ship, in the case of passengers, 
is usually exempted from liability by reason of the terms of the passage 
contract ticket. This subject is dealt with in detail below on pages 
32 to 34. 

The owner of a ship or other person who is responsible for the 
damages resulting from the collision is liable to the full extent of 
his means unless he is entitled to claim the benefit of the statutory 
limitation of liability. 


1 The Vera Cruz (1884), 9 P-D. 96. 
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RULE AS TO DIVISION OF LOSS WHERE BOTH 
VESSELS ARE TO BLAME FOR COLLISION 

There are important differences as regards the incidence of damages 
arising from collision at sea and damages arising otherwise, where 
one person suffers a loss by reason of the fault of another person and 
the loss is one to which his own negligence has contributed. 

DIFFERENCES BETWEEN ADMIRALTY LAW AND 
COMMON LAW 

Whilst there is no difference between Admiralty law and common 
law as to what constitutes negligence or contributory negligence, 
the damages arising from the fault of both parties are dealt with 
differently in Admiralty law and at common law. In Admiralty 
law, where both ships are to blame for a collision, the damages are 
divided between the owners of the two ships, whilst at common law 
where both parties are in fault for what has occurred, neither party 
can recover any damages from the other. 

Another difference is in the case where two parties are both in 
fault for the damage sustained by a third party. In Admiralty 
law, when two ships are both to blame for damage sustained by a 
third ship, the owner of the third ship can recover his full damages 
from the owner of either of the other two ships, and the owner of 
one of the wrong-doing ships who has paid the damages can recover 
the proper proportion from the owner of the other wrong-doing ship. 
At common law there is no such right, as there is no contribution 
between joint tortfeasors. 

Whilst that is the position at common law as regards the effect 
of contributory negligence and joint tortfeasors, there are now 
statutory provisions in respect of both matters. 

The Law Reform (Married Women and Tortfeasors) Act, 1935, 
Part II, provides for proceedings against, and contribution between, 
joint and several tortfeasors where damage is suffered by any 
person as a result of a tort, but the Act does not extend to Scotland 
or to Northern Ireland. 

The Law Reform (Contributory Negligence) Act, 1945, provides 
for the apportionment of liability in case of contributory negligence. 
The main provision is in Sect. 1 (1) — 

Where any person suffers damage as the result partly of his own 

fault and partly of the fault of any other person or persons, a claim 
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in respect of that damage shall not be defeated by reason of the fault 
of the person suffering the damage, but the damages recoverable in 
respect thereof shall be reduced to such extent as the Court thinfra 
just and equitable having regard to the claimant’s share in the 
responsibility for the damage. 

The word “damage” includes loss of life and personal injury. 
There is a saving clause as regards the division of loss where two 
vessels are to blame for collision, and according to Sect. 3 (1) — 

This Act shall not apply to any claims to which section one of the 
Maritime Conventions Act, 1911, applies and that Act shall have 
effect as if this Act had not passed. 

The Act applies to Scotland, but does not extend to Northern 
Ireland. 

Another distinction is that at common law the general principle 
is that the person in fault is liable up to the full extent of his means, 
but in the case of damage caused by a ship, or arising in connection 
with a ship there is in certain circumstances a statutory limitation 
of the owner’s liability. 

HISTORY OF THE ADMIRALTY RULE OF DIVISION OF LOSS 

The history of the rule as to the division of loss in the case of collision 
at sea when both vessels are to blame is a development of an ancient 
practice which was applied in the laws of Oleron. This collection 
of sea laws of the twelfth century was the basis of the Admiralty law of 
this country, and it was the foundation of later maritime codes in use in 
Western and Northern Europe in the latter part of the Middle Ages. 

A feature of the Laws of Oleron and other medieval maritime 
codes was a provision for distributing the loss m case of collision. 

The division, however, is not by all the codes made in equal 
shares; and m some the loss appears to have been distributed in the 
way of general average contribution. The principle or idea under- 
lying the rule seems to have been that collision was a peril of the sea 
— a common misfortune to be borne by all parties, either equally or 
rateably according to their interests at risk. The rule of dividing the 
loss being found in the Laws of Oleron and the early codes, the judges 
of the English Admiralty were at a loss to find reasons for applying 
it when negligence was proved against one or both ships The idea 
of a collision having been caused by negligence does not seem to have 
been present to the minds of the framers of the Laws of Oleron; and 
it is not very distinct in the later codes. When, in the early part of 
the seventeenth century, collision cases became frequent in the 
Admiralty Court, the question of negligence comes into prominence; 
and it is just at this time that sentences dividing the loss first appear 
in the records. 1 

In the course of time, in the development of our law, the rule 
of the division of loss was confined to Admiralty law and was 
restricted to the case where both ships were to blame for a collision, 


Marsden’s Collisions at Sea , 9th Edn., p. 134.* 
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the damages being divided equally between the owners of the two 
ships. In the other Courts, prior to the passing of the Judicature 
Act, 1873, the common law rule prevailed that a person could not 
recover damages for a loss to which his own negligence had con- 
tributed, and it was applied in collisions as in all other cases. 

The Judicature Act, 1873, enacted that the rule in force in the 
English Court of Admiralty should be applied in all cases arising 
out of a collision between two ships, if both ships were found to blame, 
and the law as to the incidence of loss in that respect became the same 
in all the Courts in England. 

In the case of Hay v. Le Neve , x the Courts in Scotland divided the 
damages in proportion to the degree of fault on the part of each 
ship, but the House of Lords reversed this decision and laid down the 
rule of equal division of loss where both ships are to blame, as being 
the rule common to both England and Scotland. 

After the case of Hay v. Le Neve the same rule pertained in Scot- 
land, where the Court of Admiralty was abolished in 1830, and 
Admiralty jurisdiction was transferred to the ordinary courts, that 
is the Sheriff Courts of the counties and to the Court of Session, 
which is the Supreme Court of Scotland, appeals from which are to 
the House of Lords. 

There is now no difference in Admiralty law between England 
and Scotland. In delivering his judgment in the case of Currie v. 
McKnight 2 in the House of Lords in 1897, Lord Halsbury said — 

The Admiralty laws were derived both by Scotland and England 
from the same source; and as it is said by no mean authority that 
the Admiralty law was derived from the Laws of Oleron, supple- 
mented by the civil law, it would be strange as well as in the highest 
degree inconvenient if a different maritime law prevailed in two 
different parts of the same island. 

The rule also applied to claims by the owners of cargo on board 
one ship against the owners of the other ship. In the case of The 
Milan 3 and subsequently in the case of The Drumlanrig 4 the rule was 
settled that where both vessels are to blame for a collision, the 
owners of cargo, equally with the owners of the ships, recover a 
moiety of their damage. The question of the right of the owners of 
the cargo to recover the other moiety of their damage from the 
owners of the carrying ship is dependent on the terms of the bill of 
lading or contract of carriage. Although the equal division of loss 
has now been replaced by the division based on the degree of 
fault, the principle of those two cases still applies as regards a 
proportion of the damages only being recoverable. 

The rule of the division of loss did not apply to claims for loss 


, a Shaw's Sc 


App. Cas. 395. 
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of life and personal injury on the part of passengers or by those 
members of the crew who were not themselves guilty of negligence, 
as at that time the Admiralty Court had no jurisdiction as regards 
such claims. 

SINGLE LIABILITY 

The application of the rule as to the division of loss is that there are 
not two liabilities; that is, a separate one on the part of the owner 
of each ship to the owner of the other ship for his proportion of the 
damages of the other, but only one liability on the part of the owner 
of the ship that has done the greater damage for the difference 
between his proportion of the damages of the owner of the other 
ship and the latter’s proportion of the damages of his ship. This rule 
was definitely settled by the House of Lords in the case of The 
Khedive 1 in 1882, confirming earlier decisions to the same effect in 
inferior courts. 

The fact that there is only one liability for the balance due from 
the owner of the ship that has done the greater damage had an 
important effect upon the Collision Clause, for it was held in the 
case of The London Steamship Owners 5 Mutual Insurance Association v. 
The Grampian Steamship Co . 2 that the owner of the ship to whom the 
balance was payable could not recover anything under that clause 
in the policies on the ship because as a matter of fact he had not 
paid anything to the owner of the other ship. That decision led to 
an important amendment of the Collision Clause which will be 
dealt with later. 

That was the state of the law in England and Scotland up to the 
early part of this century. 

MARITIME CONVENTIONS ACT, 1911 

Owing to the difference existing between the laws of different 
maritime countries relating to the incidence of damages arising 
from collisions at sea, and as the result of an international conference 
held in 1910, it was agreed by some of them to pass uniform legisla- 
tion on the subject, and that passed in this country was the Maritime 
Conventions Act, 19 n. 

This Act has such an important bearing on insurance against 
liabilities to third parties that it is advisable to consider those 
provisions of it which relate to collisions at sea. 

Rule as to division of loss 

Sect. 1, subsect. (1), reads as follows — 

Where, by the fault of two or more vessels, damage or loss is caused 
to one or more of those vessels, to their cargoes or freight, or to any 
property on board, the liability to make good the damage or loss 
shall be in proportion to the degree in which each vessel was in fault. 

1 Stoomvaart Moats . Nederland v P. & O. S N. Cc. (1882), 7 App. Cas 795 
* (1890), 24 Q.BD 663. 



30 THE LAW AND PRACTICE OF MARINE INSURANCE 

As regards the respective claims of the owners of the two vessels 
for their own damages the Act does not alter the established prin- 
ciple of law laid down in the case of The Khedive 1 that the settle- 
ment of those damages between them is on the basis of single 
liability. 

The application of this subsection to cargoes incorporates the 
principle of law laid down in the cases of The Milan 2 and The 
Drumlanng , 3 as already explained, except as regards the proportions 
of the division of loss instead of moieties, and the owner of cargo on 
board the carrying vessel can only recover from the owner of the 
other 'vessel such proportion of his loss as corresponds with the 
degree in which that vessel has been held to be in fault. 4 
Subsect. (2) is explanatory and provides — 

For the purposes of this Act, the expression “freight” includes 
passage money and hire, and references to damage or loss caused by 
the fault of a vessel shall be construed as including references to any 
salvage or other expenses, consequent upon that fault, recoverable 
at law by way of damages. 

The division of loss in proportion to the degree of fault provided 
for by the Act repealed the law previously existing as regards the 
loss being divided equally between the owners of the two ships in 
fault, but there are three important provisions to subsect. (1). 

The first provides for the application of the old Admiralty rule 
as regards equality of division where it is not possible to establish 
which vessel was in the greater fault, and is as follows — 

(a) if, having regard to all the circumstances of the case, it is not 
possible to establish different degrees of fault, the liability shall be 
apportioned equally. 

The second provision overrides subsect. 4 of Sect. 419 of the 
Merchant Shipping Act, 1894, which provided that — 

Where in a case of collision it is proved to the Court before whom 
the case is tried, that any of the collision regulations have been in- 
fringed the ship by which the regulation has been infringed shall be 
deemed to be in fault, unless it is shown to the satisfaction of the 
Court that the circumstances of the case made departure from the 
regulation necessary. 

It is now necessary to prove that the non-observance of a regula- 
tion caused ”or contributed to a collision or the damage resulting 
therefrom, and the overriding provision is as follows — 

(b) nothing in this section shall operate so as to render any vessel 
liable for any loss or damage to which her fault has not contributed. 

In consequence of this provision the statutory presumptions of 


1 Stoormaart Maats. Nederland v. P. SS 0 . S N. Co. (188a), 7 App. Cas. 795. 


(1861 


11] A.C. 16. 


(P.) 105. 


Umona, [1914] P. 141 



RULE AS TO DIVISION OF LOSS *31 

fault under the Merchant Shipping Act, 1894, were abolished, and 
Sect. 4 of the Maritime Conventions Act, 1911, specifically repeals 
Sect. 419 of the Merchant Shipping Act, 1894, and also Sect. 422 
of the Act relating to the presumption of fault in the case of a vessel 
not standing by after a collision. 

Another statutory change which became necessary was in con- 
nection with compulsory pilotage. Sect. 633 of the Merchant 
Shipping Act, 1894, provided that the owner of a ship should not be 
responsible for the negligence of a compulsory pilot. Article 5 erf the 
Maritime Conventions (1910), upon which the Maritime Conven- 
tions Act, 19 1 1, was based, provided that the liability thereby 
imposed should apply where the collision is caused by the fault erf a 
pilot, even where the pilot is carried by compulsion of law. In 
consequence of this provision the Pilotage Act, 1913, was passed in 
order to remove the distinction hitherto existing between a com- 
pulsory pilot and one employed voluntarily. 

The third provision embodies the principle of law that the owner 
of the carrying ship can invoke the exemption from liability for 
collision contained in the contract of carriage, and the Act does not 
affect the right to claim any statutory limitation of liability. The 
subsection is as follows — 

(c) nothing in this section shall affect the liability of any person under 
a contract of carriage or any contract, or shall be construed as im- 
posing any liability upon any person from which he is exempted by 
any contract or by any provision of law, or as affecting the right of 
any person to limit his liability in the manner provided by law. 

This provision does not make any change in the legal status of 
the cargo owner under Admiralty law, as distinct from common 
law, but the Act having changed the proportion of his loss which 
he can recover from the owner of the other wrong-doing ship, his 
right of recovery of the balance of his loss from the owner of the 
carrying ship still remains dependent on the terms of the bill of 
lading or contract of carriage between himself and the owner of 
the carrying ship. 

Scope of the Act 

The main provision in the Act is confined to cases where damage 
or loss is caused to two or more vessels, and consequently the Act 
does not apply to a case of contact between a vessel and a pier, 
wharf, or other fixed object. 

The words of Sect. 1, however, are wide enough to cover a 
case where two vessels are not in actual collision, and Article 13 
of the Convention, upon which the Act was based, expressly extended 
the operation of the rule as regards the division of loss to — 

damages which a vessel has caused to another vessel, or to goods 
or persons on board either vessel, either by the execution or 
5--U.103) 
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non-execution of a manoeuvre or by the non-observance of the regula- 
tions, even if no collision has actually taken place. 

There is nothing in the Act to prevent Sect, i from applying to 
a case where two vessels are in fault, but not in actual collision, and 
one of them collides with an innocent third vessel, in which case 
each vessel in fault is liable for a proportion of the damage caused 
to the third vessel, the owner of which can recover his loss in full 
from the owner of either of the two vessels in fault, leaving them to 
settle their respective proportions of the damage. The rule of 
common law as to there being no contribution between joint 
tortfeasors does not apply. 1 , • 

The division of loss in accordance with the provisions of the Act 
is also applicable when in consequence of the collision between two 
vessels, either or both of them collide with one or more other vessels. 
In the case of The Crackshot 2 there was a series of collisions resulting 
from the collision of that vessel with another vessel. The subsequent 
collisions were held to be consequent on the first collision. Both 
vessels involved in the first collision were held to be equally to blame 
as regards their own damages and the damages sustained by the 
vessels involved in the subsequent collisions. The owners of the 
innocent vessels were entitled to recover their damages and costs 
from either of the two wrong-doing vessels, and whichever vessel 
paid them could recover a moiety from the other vessel. 

Damages for Loss of Life and Personal Injury 

Sects. 2 and 3 of the Maritime Conventions Act, 1911, relate to 
claims for loss of life and personal injury, and Sect. 5, which made a 
considerable change in legal procedure, provides that such claims 
can be brought in any Court having Admiralty jurisdiction by 
proceedings in rem or in peisonam. 

The Act provides that where loss of life or personal injury is 
involved and both vessels are to blame for a collision “the liability 
of the owners of the vessels shall be joint and several,” so that in 
such an event the claimants may recover in full from either vessel, 
subject to the right of limitation of liability which is not affected by 
the Act, and the owner of that vessel can obtain contribution from 
the owner of the other vessel for his proportion of the loss, but the 
Act does not deprive either owner of any right of defence on which 
he might otherwise have relied. In the case of passengers, by the 
terms of the passenger ticket, the shipowner usually did and still 
does protect himself against loss of life and personal injury claims ; 
in the case of crew such claims were, until recently, 3 barred on the 
principle of common employment, that is that apart from some 
statutory right a servant could not recover against his employer for 

1 The Catrnbahn , [1914] P, 125. 

2 (i 949 )> 8a LI. L. Rep 594. 

8 Vide Law Reform (Personal Injuries) Act, 1948 
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injury sustained during the course of his employment by reason 
of the negligence of a fellow servant. 1 

The section of the Act relating to loss of life and personal injury 
applies only to claims for damages arising from collision and it 
never applied to claims for compensation payable under the Work- 
men’s Compensation Acts: A seaman on board a British ship who 
sustained personal injury arising from the collision of his vessel 
with another vessel, which was either wholly or partly to blame 
for the collision, had an alternative basis of claim. He could claim 
damages in full from the owner of the other vessel in fault, or 
compensation from his employer under the Workmen’s Compensa- 
tion Acts, but he could not recover both damages and compensa- 
tion. Where he recovered damages from the owner of the other vessel 
and both vessels were in fault, fhe Act does not effect any change 
in the law and until recently the owner of such vessel who had 
paid the damages could not claim any portion of than from the 
owner of the other vessel on which the seaman was serving, because, 
as the employer, the latter was not directly liable to the seaman for 
damages arising from the negligence of a fellow servant. But where 
the seaman recovered compensation for personal injury from his 
employer under the Workmen’s Compensation Acts, the latter, in 
an action in personam, could claim to be indemnified by the owner 
of the other vessel to the extent to which that vessel was in fault for 
the collision. 

The Law Reform (Personal Injuries) Act, 1948, Sect, x, however, 
abolished the defence of common employment, and provided that 
any stipulation in a contract of service should be void in so far as it 
would have the effect of limiting or excluding an employer’s 
liability for personal injuries to an employee on the grounds of 
common employment. This Act provides that the section shall 
apply where the cause of action accrues on or after the day appointed 
for the National Insurance (Industrial Injuries) Act, 1946, to take 
effect. That day was 5th July, 1948. 

The National Insurance (Industrial Injuries) Act, 1946, repealed 
the Workmen’s Compensation Acts, 1925 to 1945, and substituted a 
system of insurance against personal injury caused by accident 
arising out of or in the course of a person’s employment. Contribu- 
tions by employers and employees are compulsory under the Act 
and the benefits which accrue to employees, in circumstances similar 
to those contemplated under the Workmen’s Compensation Acts, 
are substituted for the benefits which were obtainable by claims 
under those Acts. 

Since the National Insurance (Industrial Injuries) Act, 1946, 
became operative a seaman on board a British ship, who sustains 
personal injury arising from the collision of his vessel with another 
1 The Napier Star, [1939] P. 330. 
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vessel, is entitled to the State benefits under the Act and, in addition, 
he is entitled to claim damages from the wrong-doing vessel. If the 
collision is due to the fault of both vessels he is entitled to claim full 
damages from either vessel since the liability is joint and several in 
terms of the Maritime Conventions Act, 191 1, and by reason of the 
Law Reform (Personal Injuries) Act, 1948, the defence of common 
employment is not open to the owner of the carrying ship. Whether 
the owner of the carrying ship or of the non-carrying ship has paid 
the claim in full in the first place, either is entitled to recover from 
the other in accordance with the degrees of fault of each for the 
collision. The Law Reform (Personal Injuries) Act, 1948, contains a 
provision regarding the measure of damages, and it seems that in 
assessing a claim for damages arising out of a collision some account 
would be taken by the Court of the benefit accruing to the claimant 
under the provisions of the National Insurance (Industrial Injuries) 
Act, 1946. 

In the event of the death of a person due to the fault of another 
person, certain rights are vested in the deceased’s relatives or 
dependants by virtue of the provisions of the Law Reform (Miscel- 
laneous Provisions) Act, 1934. 

Application of the Act 

Sect. 9 (4) of the Maritime Conventions Act, *911, extends the 
application of that Act to other persons than the owner of a ship, 
such as charterers by demise, transporting contractors, etc., and 
is in these terms — 

This Act shall apply to any persons other than the owners re- 
sponsible for the fault of the vessel as though the expression “owners” 
included such persons, and in any case where, by virtue of any charter 
or demise, or for any other reason, the owners are not responsible for 
the navigation and management of the vessel, this Act shall be read 
as though for references to the owners there were substituted references 
to the charterers or other persons for the time being so responsible. 

The Act applies to England and Scotland, and similar Acts have 
been passed in Canada, Australia, New Zealand and Newfoundland. 
Most continental countries and many of the South American States 
have similar legislation, but in the United States of America which 
have not adopted the Convention, the equal division of loss is still 
applied, and in that country the cargo owner can recover the whole 
of his loss from the owner of the non-carrying ship, and the owner 
of that ship who has paid the full damages to the cargo owner is 
entitled to claim from the owner of the carrying ship the one-half 
of the damages he has paid to the cargo owner, notwithstanding 
that by the terms of carriage the owner of the carrying ship is 
exempt from any direct claim for such damages. The position is 
the same as regards claimants for loss of life and personal injury. 
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different degrees of fault and allowance of costs 

When both vessels are found to blame and the liability is apportioned 
in proportion to the degree of fault, the Court usually apportions it 
in thirds, fourths, or fifths, such as one vessel being one-third to 
blame and the other two-thirds, or one-fourth and thr ee-fourths , 
or two-fifths and three-fifths, except where it is not possible to 
establish different degrees of fault and the liability is then appor- 
tioned equally. 

■The allowance of costs is within the discretion of the Court and 
is not necessarily in the same proportions as the degrees of fault; each 
party may be ordered to pay his own costs. 

EXAMPLES OF DIVISION OF LOSS 

The following are examples of the division of loss on the basis of 
single liability, where both vessels are to blame, under the Maritime 
Conventions Act, 1911, and neither vessel limits her liability. 

1. Ship Damages only Involved 
Steamers “A” and “B” in collision and both to blame. 

“A” to extent of 2/3rds and “B” to extent of i/3rd. 

Damages 

Claim of Steamer “A”: 

Cost of repairs and incidental expenses .... £4,800 
Demurrage for loss of time under repair .... 1,200 

£6,000 

Claim of Steamer “B” ; 

Cost of repairs and incidental expenses .... £7,500 

Demurrage for loss of time under repair .... 1,500 

£9,000 

Combined damages , £15,000 

Settlement 

Steamer “ A ” is liable to steamer “B” for nferds of latter’s 
damages, namely: 

Cost of repairs, £7,500 . . . 2/3rds = £5,000 

Demurrage, 1,500 . . . 2/3rds = 1,000 

£9>ooo £6,000 

Steamer “B” is liable to steamer “A” for i/3rd of latter’s 
damages, namely : 

Cost of repairs, £4,800 . . . i/3rd = £1,600 

Demurrage, 1,200 . . . i/3rd = 400 

£6,000 2,000 

Balance due from Owner of Steamer “A” to Owner of Steamer “B” £4,000 
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Result 

Owner of Steamer “A” pays: 

His own loss ..... 
Balance due to Owner of Steamer “B” 


Owner of Steamer U B 99 pays: 

His own loss ...... 

Less balance recovered from Steamer 4 ‘A 5 9 


. £ 6,000 

. 4,000 


£ 1 0,000 


£9> 0 °o 

4,000 

5,000 


£i5>ooo 


2. Ship and Cargo Damages Involved 
Steamers 6e C” and “D 99 in collision and both to blame. 
“C” to extent of 3/4ths and “D" to extent of i/4th. 


H Damages 

Claims of Steamer “C” and cargo on board: 

Cost of repairs and incidental expenses 
Demurrage for loss of time under repair . 


Damage to cargo . 


Claims of Steamer “jD" and cargo on board: 

Cost of repairs and incidental expenses 
Demurrage for loss of time under repair . 


Damage to cargo 



£3>°oo 

1,000 


£4,000 

1,000 


£5.000 


£6,000 

2,000 


£8,000 

2,000 


£10,000 


Combined damages , £15,^00 
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Settlement 

Owner of Steamer “C” is liable for 3/4ths of claim of Owner of 
Steamer “D,” namely: 

Cost of repairs, £6,000 . . . 3/4ths = £4,500 

Demurrage, 12,000 . . . 3/4ths = 1,500 


£8,000 

Owner of Steamer Ci D” is liable for 1 /4th of claim of Owner of 
Steamer “C,” namely: 

Cost of repairs, £3,000 . . .1 /4th = £750 

Demurrage, 1,000 . . . i/4th = 250 

£4,000 

Balance due from Owner of Steamer “C 9 * to Owner of Steamer “D* 

Owner of Steamer U C” pays 3/4ths of claim of owner of cargo on 
board Steamer CC D 55 amounting to £2,000 .... 
Owner of Steamer “D” pays i/4th of claim of owner of cargo on 
board Steamer “C” amounting to £1,000 .... 


Result 

Owner of Steamer “C” pays : " ^ 

His own loss ...... . 

Balance due to Owner of Steamer “D” 

Proportion of claim of owner of cargo on board Steamer “D” 


Owner of Steamer “D” pays: 

His own loss ....... £8,000 

Less balance recovered from Steamer <C C” , . 5,000 


£3,000 

Proportion of claim of owner of cargo on board 

Steamer “C” 250 


Owner of cargo on board Steamer 6i C” pays: 

His own loss . . .1 . * »* * £ I >° 00 

Less recovered from Steamer “D” . . 250 


Balance unrecoverable from Owner of carrying '* 
steamer “C” by redmn of terms of bill of lading £750 

Owner of cargo on board Steamer “D” pays r 
His own loss £2,000 

Less recovered from Steamer “C J> . . . 1,500 


Balance unrecoverable from Owner of carrying 

steamer “D” by reason of terms of bill oj lading £500 


£6,000 


1,000 
5 £5^00 

1,500 

250 

£ 6*750 

£4,000 

5,o'oo 

1,500 

£10,500 


3.*50 

= 750 


= 5 00 


£15,000 
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3. Ship and Cargo Damages, also Loss of Life and 
Personal Injury of Crew Involved 
Steamers “E” and “F” in collision and both to blame* 

“E” to extent of 3/sths and *‘F” to extent of 2/sths. 

Damages 

Claims of Steamer U E” and cargo on board : 

Cost of repairs and incidental expenses 
Demurrage for loss of time under repair , 


Damage to cargo 


Claims of Steamer “F” and for loss of life and personal injury of crew 
on board that vessel: 


^2,500 

500 

£3,000 

500 

£3,500 


Cost of repairs and incidental expenses 

Demurrage for loss of time under repair . 

• £5,500 
2,000 

Loss of life and personal injury of crew 

£7,500 

1,500 

Combined damages , £12,500 

£9,000 


Settlement 

Owner of Steamer “E” is liable for 3/sths of claim of 
Owner of Steamer “F,” namely. 

Cost of repairs, £5,500 * . * 3/sths = £3,300 

Demurrage, 2,000 . . . 3/sths = 1,200 

£ 7 , 5 °° 

Owner of Steamer “ F 99 is liable for 2/sths of claim of 
Owner of Steamer “E,” namely: 

Cost of repairs, £2,500 . . , 2/sths = £1,000 

Demurrage, 500 . . . 2/sths = 200 


£ 4 > 5 <>o 


£3*000 

Balance due from Owner of Steamer u E i: to Owner of Steamer 
“F” 

Owner of Steamer “E” pays 3/sths of loss of life and personal 
injury of crew on board Steamer “F" amounting to £1,500 
Owner of Steamer “F” pays: 

2/sths of claim of owner of cargo on board Steamer 
“E” amounting to £500 .... 

Proportion of claim for loss of life and personal injury 
of crew on board steamer “F” (from liability for 
which he cannot now exempt himself), namely, 

2/sths of £1,500 600 


1,200 


£3,300 


900 


£200 


800 


£5,000 
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Result 

Owner of Steamet U E” pays: 

His own loss . 

Balance due to Owner of Steamer “F” 

Proportion of claim for loss of life and personal injury of crew 
on board Steamer “F” 


£ 3>°° 0 

3 > 3 °° 

900 


Owner of Steamer U F” pays: 

His own loss ...... 

Less balance recovered from Steamer “E” 


£ 7,200 

£ 7,500 

3,300 


Proportion of claim of owner of cargo on board 

steamer “E” 

Proportion of claim for loss of life and personal injury 
of crew on board steamer “F” (from liability fqr 
which he cannot now exempt himself), namely, 
2/5 ths of £1,500 


£4,200 

200 


600 


Owner of cargo on board Steamer “E” pays: 

His own loss £500 

Less recovered from Steamer “F” . . . 200 


5, 000 


Balance unrecoverable from Owner of carrying 

steamer “E” by reason of terms of bill of lading £300 300 

£12,500 

4. Claims for Loss of Life and Personal Injury Recovered in Full 
in the First Instance from Non-carrying Ship 

Steamers “G” and “H” in collision and both equally to blame. 

Damages 

Claim of Steamer u G ** : 

Cost of repairs and incidental expenses .... £5,000 

Claims of Steamer U H” and for loss of life and personal injury on board 
that vessel: 

Cost of repairs and incidental expenses .... £8,000 

Loss of life and personal injury (recovered in full from 

Steamer “G” in the first instance) 2,000 


£ 10,000 

Combined damages , £15,000 
Settlement 

Owner of Steamer “G” is liable for \ of claim of Owner of Steamer 
W H” amounting to £8,000 ..... £4, 000 

Owner of Steamer SC /T 5 is liable for \ of claim of Owner of Steamer 
<e G” amounting to £5,000 .... . 2,500 

Balance due from Owner of Steamer CC G” to Owner of Steamer 

“H” in respect of damage to property . . . £i,5°° 
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Result 

Owner of Steamer “G” pays: 

His own loss ......... £5,000 

Loss of life and personal injury on board Steamer “H” . 2,000 

Amount due to Owner of Steamer <e H” in respect of damage 
to property ........ 1,500 


£8,500 

(The owner of steamer “G,” who has been called upon to pay 
the whole of the claims for loss of life and personal injury on board 
steamer “H,” is unable to recover from the owner of steamer “H” 
one-half of these claims so far as they relate to passengers if, as is 
usual, the owner of steamer “H 9 * is exempt by contract from direct 
liability in the case of passengers. Since the Law Reform (Personal 
Injuries) Act, 1948, he is, however, able to recover from the owner of 
steamer “H” one-half of these claims so far as they relate to crew.) 


Owner of Steamer “ H 99 pays: 

His own loss ....... £8,000 

Less amount recovered from Steamer *'G” in re- 
spect of damage to property . . 1 ,500 

6,500 


£*5, 000 


The final result respecting the position of each owner after he 
has effected the settlement with his insurers is shown in Chapter VIII. 

The Maritime Conventions Act, 1911, does not affect the right 
of any person to limit his liability in the manner provided by law, 
and the provisions of the Merchant Shipping Acts containing the 
statutory limitation of liability are dealt with in the next chapter. 



CHAPTER IV 


STATUTORY LIMITATION OF LIABILITY OF 
SHIPOWNERS AND OTHERS 

There are certain common law exceptions to a shipowner’s liability 
as carrier and statutory exceptions and limitation of liability in 
that respect. Subject to certain statutory restrictions he may con- 
tract out of his liability as carrier. The limitation of his liability 
for torts rests entirely on statute. In order to comprehend the 
statutory and contractual exceptions and the statutory lim itatio n of 
a shipowner’s liability it is necessary to understand his liability as 
unaffected by either statute or contract. 

SHIPOWNERS’ COMMON LAW LIABILITY 

According to common law a shipowner who carries goods on board 
a general ship is liable for all loss or damage to the goods unless it 
has been caused by some act of God or of the King’s enemies, or by 
some defect of the goods themselves or their packages, or through a 
voluntary sacrifice for the common safety. 

As regards damage done by his ship to another ship and property 
and persons on board that ship, there is no liability unless it was due 
to the fault of the owner or was caused or contributed to by the 
improper navigation of the ship by those for whom he is responsible, 
in which case neither at common law nor in Admiralty is his liability 
limited in this country. The limitation of his liability in that respect 
depends entirely upon statute. 

EARLY ACTS OF PARLIAMENT 

In this country the first statutory limitation of shipowners’ liability 
was the Responsibility of Shipowners Act, 1734, whereby, in the 
case of loss of goods by theft of the master or crew, the total liability 
was limited to the value of the ship and her appurtenances and the 
freight for the voyage. By the Merchant Shipping Act, 1786, this 
was extended to cases of theft by persons other than the crew and 
to loss by fire. By the Responsibility of Shipowners Act, 1813, 
limitation of liability in case of collision was first created, and the 
limitation of liability to the value of the ship, freight, and appurten- 
ances was applied to British seagoing ships for any loss caused by any 
act or neglect, without the fault or privity of the shipowner, to any 
goods carried in the ship, and to any other ship and goods on board 
thereof. 
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This limitation was preserved by the Merchant Shipping Act, 
1854, which repealed these statutes. But this Act went further and 
fixed the same limit to damages for loss of life or personal injury, 
with a provision that the value of the ship should be taken at not less 
than £15 per ton, and the general limitation of liability was extended 
to foreign ships when subject to the jurisdiction of our Courts. 

In order to obviate the difficulty of ascertaining the value of the 
ship liable, and to prevent lower-valued ships having an advantage 
over those of higher value, the Merchant Shipping Amendment 
Act, 1862, was passed, whereby an average value of £15 per ton 
was adopted as the limitation in the case of loss of life or personal 
injury, either alone or together with loss of or damage to ships and 
goods or other things, and £8 per ton for loss of or damage to ships and 
goods or other things alone. This Act was repealed by the Merchant 
Shipping Act, 1894, which, however, re-enacted that provision. 

LIMITATION OF SHIPOWNERS’ LIABILITY UNDER THE 
MERCHANT SHIPPING ACT, 1894 

In the terms of Sect. 502 of the Merchant Shipping Act, 1894, 
known as “the principal Act,” the owner of a British seagoing 
ship, or any share therein, is relieved of any liability whatever for 
any loss or damage happening without his actual fault or privity to 
any goods, merchandise, or other things laden upon his ship caused 
by fire on board the ship, and for loss or damage by robbery or 
theft in respect of any gold, silver, jewels or precious stones on board 
the ship, the true nature and value of which have not been declared 
at the time of shipment. 

Sect. 503 of the Act applies to the owners of a ship, whether 
British or foreign, in respect of their liability for loss of life or personal 
injury caused to any person being carried in the ship or for loss or 
damage caused to any goods, merchandise, or other things whatso- 
ever on board the ship, arising from any cause without their actual 
fault or privity, also, by reason of the improper navigation of the 
ship, for any loss of life or personal injury caused to any person 
carried in any other vessel, and any loss or damage caused to any 
other vessel, or to any goods, merchandise, or other things what- 
soever on board any other vessel, provided the occurrence took 
place without their actual fault or privity. 

In respect of loss of life or personal injury, either alone or together 
with loss of or damage to vessels, goods, merchandise, or other 
things, the owners pf a ship are not liable in damages beyond an 
aggregate amount not exceeding £15 per ton cf the ship’s tonnage, 
and in respect of loss of or damage to vessels, goods, merchandise, 
or other things, whether there be in addition loss of life or personal 
injury pr, not, beyond an aggregate amount not exceeding £ 8 per 
not of the ship’s tonnage. 
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It is further provided in subsect. (3) of Sect. 503 that 

The owner of every seagoing ship or share therein shall be liable 
in respect of every such loss of life, personal injury, loss of or damage 
to vessels, goods, merchandise, or things as aforesaid arising on dis- 
tinct occasions to the same extent as if no other loss, injury or damage 
had arisen. , ’ 0 

Where only loss of life or personal injury is concerned and the 
shipowner limits his liability to £15 per ton and pays that amount 
into Court, the life and personal injury claimants rank proportion- 
ately on that fund; and similarly where there is only loss of or 
damage to vessels, goods, merchandise, or other things and he 
limits his liability to £8 per ton and pays that amount into Court, 
the property claimants rank proportionately on that fund. 

Where damage to property is involved, in addition to loss of 
life or personal injury, and the shipowner limits his liability to £15 
per ton, the life and personal injury claimants receive proportion- 
ately the first £7 per ton, and if that is insufficient to satisfy their 
claims they rank pari passu with the property claimants against the 
remaining £8 per ton in respect of the balance of their claims 
unsatisfied out of the £ 7 per ton. In that event, the property 
claimants have no right of priority to the life or personal injury 
claimants against the sum representing the limit of liability for loss 
of or damage to property. 1 

Where no proceedings have been taken to limit liability and 
a sum of money has been paid into Court representing the proceeds 
of the sale of the ship the life and personal injury claimants and 
the property claimants rank pari passu against the fund in Court 
and the statutory proportions are inapplicable. 2 

Where damage is done by a ship belonging to a foreigner and 
it is not possible to issue a writ against him as being outside the 
jurisdiction of our Courts, and -the ship is arrested in this country 
and the owner does not enter an appearance in the action, the 
damages recoverable are limited to the value of the ship and freight, 
if any, representing the res arrested by order of the Admiralty Court. 
Where the foreign owner enters an appearance in an action m rem, 
the judgment is against the owner personally and is not limited to 
the value of the arrested ship. 3 In that event, the limitation of 
liability under the Merchant Shipping Act, 1894, would apply. 

If the wrong-doing ship is sunk in consequence of collision with 
another vessel, the owner is not thereby relieved of his liability, if 
he is within the jurisdiction of the Court, but no proceedings in 
rem can be instituted. 4 

The statutory limitation of liability does not apply in the case 

1 The Victoria (1888), 13 P.D. 125. 

a Canadian Pacific Rly . Co. v.s s Storstad, [1920] A*C. 397. 

3 The Dupleix, [1912] P. 8. 

4 The Normandy (1870), L.R. 3 A. & E 152. 
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of an owner or part owner of a ship by whose actual fault or with 
whose privity the collision occurred, and the liability of the actual 
wrong-doer, is unlimited. 

When a ship is owned in shares each co-owner who has not been 
in fault or privy to the damage or loss may claim limitation of 
liability without being affected by the fault or privity of his co- 
owners. When the master of a wrong-doing ship is a part owner and 
is personally at fault for the damage done, his co-owners are not 
deprived of the right to claim limitation of liability if they are free of 
blame. 1 The master or seaman, being owners or part owner of the 
wrong-doing vessel, to whose fault or privity the collision is due, 
cannot claim limitation of liability, according to Sect. 508 of the 
Merchant Shipping Act, 1894. 

The shipowner or other person claiming limitation of liability, 
under the Merchant Shipping Act, 1894, is liable for the full 
amount of his liability in respect of each distinct occasion upon 
which damage giving rise to the liability has occurred. The meaning 
of the term “distinct occasions” in Sect. 503 (3) of that Act in the 
case of collision is one of fact. When a ship is involved in two 
collisions the lapse of time between the two occurrences is not the 
criterion, but whether they were the result of the same act of 
negligence. If that is established, the owner is entitled to limit his 
liability as if a single collision had occurred, otherwise the two 
collisions are regarded as having occurred on distinct occasions and 
the owner is liable to the full extent of his limited liability in respect 
of each occurrence. 

CALCULATION OF THE TONNAGE OF A SHIP 

The tonnage of a ship, for the purpose of limitation of liability, is 
her registered tonnage, with the addition in the case of a ship 
propelled by steam (or other mechanical power) of any engine- 
room space deducted from the gross tonnage for the purpose of 
ascertaining the registered tonnage. In the case of all ships deduc- 
tion is made for crew space in arriving at the registered tonnage. 
(Merchant Shipping Act, 1894, Sect. 77 seq. and Sect. 503 (2) (a), 
as amended by the Merchant Shipping Acts, 1906, Sect. 69, and 
1907, Sect. 1.) There are special provisions in the Merchant 
Shipping Act, 1894, Sect. 503 (2) ( b ) and (c), as regards ascertaining 
the tonnage of a foreign ship, and Sect. 1 (3) of the Merchant 
Shipping Act, 1921, provides the means of determining the tonnage 
of lighters, barges and like vessels. 

In the case of British Crown ships, which come within the terms 
of the Crown Proceedings Act, 1947, and where such a ship is not 
registered for the purpose of the Merchant Shipping Acts, there are 


1 The Mint (1937), 59 LI. L. Rep. 257. 
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Special provisions under Sect. 5 of the former Act for ascertaining 
the tonnage of that ship. 

A vessel’s registered tonnage is "based on the internal cubic 
capacity of the vessel in tons of 100 cubic feet, subject to certain 
deductions, and must not be confused with a vessel’s deadweight 
tonnage which is the total carrying capacity of the vessel in tons of 
20 cwts. 

EXTENSION OF LIMITATION OF LIABILITY TO DAMAGE 
TO PROPERTY ASHORE 

There has been an extension of limitation of liability under the 
Merchant Shipping Act, 1894, in respect of the nature of the property 
damaged. 

By the Merchant Shipping (Liability of Shipowners and Others) 
Act, 1900, Sect. 1, the limitation of shipowners’ liability was ex- 
tended to “all cases where (without their actual fault or privity) any 
loss or damage is caused to property or rights of any kind, whether 
on land or on water, or whether fixed or moveable, by reason of the 
improper navigation or management of the ship.” 

It will be noticed that improper management of the ship is 
included as an addition to improper navigation of the ship, insofar as 
the extension applies. 

Having regard to the different classes of property which may 
suffer loss or damage on the same occasion in consequence of the 
improper navigation or management of a ship, Sect. 3 provides as 
follows — 

The limitation of liability under this Act shall relate to the whole 
of any losses and damages which may arise upon any one distinct 
occasion, although such losses and damages may be sustained by 
more than one person, and shall apply whether the liability arises at 
common law or under any general or private Act of Parliament, and 
notwithstanding anything contained in such Act. 

The extension of the right to limit liability in the case of the 
improper management of the ship does not apply to loss of life or 
personal injury in respect of persons ashore or on board any other 
vessel, and the provisions of the Merchant Shipping Act, 1894, 
Sect. 503, in that respect are unaffected. 

The meaning to be attached to the term “improper navigation or 
management of the ship” was considered in the case of The Athel- 
victor. 1 In that case a motor tank vessel was discharging a cargo of 
petroleum spirit alongside a wharf at Lagos when, owing to the 
negligent manipulation by the ship’s personnel of certain valves on 
board the vessel, which were used for both ship and cargo purposes, 
there was an escape of petroleum spirit resulting in damage by fire 
to property afloat and ashore and loss of life and personal injury 


1 [1946] P. 42- 
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in respect of persons on board other vessels and ashore. It was held 
that the accident arose from the improper management of the ship 
within the meaning of the Merchant Shipping (Liability of Ship- 
owners and Others) Act, 1900, Sect. 1, and that the shipowners 
were entitled to limit their liability in respect of damage to other 
vessels and to property on shore, but not in respect of claims for 
loss of life or personal injury in respect of persons upon other vessels 
or ashore, as the shipowners’ limitation of liability for loss of life 
or personal injury in respect of persons on board any other vessel 
under the Merchant Shipping Act, 1894, Sect. 503, does not apply 
in the case of the improper management of the ship, but only in the 
case of the improper navigation of the ship, and neither the Merchant 
Shipping Act, 1894, nor the Merchant Shipping (Liability of 
Shipowners and Others) Act, 1900, applies to loss of life or personal 
injury in respect of persons ashore. In the course of the hearing of 
the case there was a review of various decisions relating to the 
meaning to be attached to the expression “improper management 
of the ship,” and the Judge (Pilcher, J.) was of opinion that for the 
purpose of the Act of 1900 the words included improper manage- 
ment of the ship’s appliances (where, as in this instance, they were 
fitted for ship and cargo purposes) and covered acts of negligence of 
the shipowners’ servants, other than acts of improper navigation, 
which might cause damage to property afloat or ashore. The same 
construction was placed on those words by Pilcher, J., in the case of 
The Teal , 1 where an explosion occurred on board a dumb barge 
whilst lying in a dock in London for the purpose of being discharged 
and damage was thereby caused to cargo on a lighter and to 
property on shore. The explosion was due to the negligent loading 
on board the barge of leaky drums containing a dangerous cargo 
by the owner’s servants without his actual fault or privity. The 
owner was held to be entitled to limit his liability on the ground that 
the negligent act of the owner’s servants which endangered the 
safety of the barge itself constituted “improper management to the 
ship” within the terms of the Act. 

The effect of this extended limitation of liability was also 
considered in the case of The Millie , 2 where the owner of a steam 
barge sought to limit his liability in respect of damages arising out 
of a collision with a steamer in the Manchester Ship canal, as the 
result of which the barge sank and became an obstruction in the 
canal. In pursuance of their statutory rights the Canal Company 
raised the barge and removed her, thereby incurring considerable 
expense, for which the owner of the barge was liable, in addition to 
his liability for damage done to the steamer, the collision being due 
to the negligence of the barge. Whilst allowing the owner to limit 


1 (1949), 82 U, L Rep. 414. 
a The Millie, [1940] P. 1. 
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his liability in respect of the damage to the steamer, the Court did 
not do so as regards the expenses of raising and removing the barge 
on the ground that those expenses were not “loss or damage to 
property or rights” within the meaning of the Merchant Shipping 
Act, 1894, Sect. 503, as extended by the Merchant Shipping 
(Liability of Shipowners and Others) Act, 1900, Sect. 1, apart from 
which it was doubtful whether those expenses were proximately 
caused by the negligence of the barge. 

The owner of a vessel may also be unable to claim limitation of 
liability where the liability arises under statutory powers without 
any negligence on his part or that of his servants. For example, 
under the Harbours, Docks and Piers Clauses Act, 1847, the owner 
of a vessel is liable for the damage done by the vessel to property of 
the Harbour Authority, but he can only limit his liability in that 
respect under the Merchant Shipping (Liability of Shipowners and 
Others) Act, 1900, when the liability arose “by reason of the 
improper navigation or management of the ship.” 1 

EXTENSION OF LIMITATION OF LIABILITY TO PERSONS 
OTHER THAN SHIPOWNERS 

There have been several supplementary Acts to the Merchant 
Shipping Act, 1894, whereby the right to limit liability has been 
extended to persons other than shipowners. 

Charterers 

By the Merchant Shipping Act, 1906, Sect. 71, the right to 
claim limitation of liability under the Merchant Shipping Act, 1894, 
was extended to charterers to whom the ship is demised, that is, 
where the ship is hired by the charterer and by reason of the terms 
of the charter-party he is in control of the ship by providing the crew, 
who are consequently his servants and for whose negligence in the 
navigation of the ship he is responsible. 

Shipbuilders 

The right to claim limitation of liability has also been extended 
to shipbuilders, notwithstanding that the vessel was not registered 
at the time of the accident. Formerly shipbuilders could not limit 
their liability. In the case of The Andalusian , 2 where the vessel, which 
had not been registered, was being launched it damaged another 
vessel, and the builders were held liable for the damages to an 
unlimited amount. The Merchant Shipping (Liability of Ship- 
owners) Act, 1898, Sect. 1, however, provides for the extension of 
limitation of liability to the owners, builders, or other parties 
interested in any ship built at any port or place in His Majesty’s 
dominions, from and including the launching of the ship until its 

1 The Mostyn , [1928] A.C. 57. 

2 The Andalusian (1878), 3 P D. 182. 
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registration under Sect. 2 of the Merchant Shipping Act, 1894. 
The proviso that the period should not exceed three months from 
launching was repealed by the Merchant Shipping Act, 1906, 
Sect. 70, the only exception being that this extension of the limitation 
of liability shall not apply to the owners of any such ship after it has 
become a foreign ship. As regards registration an exception may be , 
made and a pass issued by the Board of Trade in respect of a British 
ship enabling her to pass unregistered from one British port to 
another, and a vessel sailing under such a pass is entitled to limit her 
liability for damage caused by her to another vessel on the voyage. 1 

Lightermen 

The Merchant Shipping Act, 1921, provides for the extension of 
limitation of liability to the owner of any lighter, barge, or like 
vessel used in navigation in Great Britain, however propelled, other 
than such craft used exclusively in non-tidal waters, other than 
harbours, and to the hirer of any such lighter, barge or like vessel 
who has contracted to take over the sole charge and management 
thereof and is responsible for the navigation, manning, and equip- 
ment of it, but the Act does not affect the liability of such owner or 
hirer of such lighter, etc., in respect of loss of life or personal injury 
caused to any person carried therein. 

The employers of a lighterman navigating a lighter which does 
not belong to them may be liable to a third party for damage done 
to the latter’s property by reason of the negligence of the lighterman, 
but it does not necessarily follow that they can claim limitation of 
their liability, either as charterers by demise under the Merchant 
Shipping Act, 1906, Sect. 1, or as hirers who have taken over the 
sole charge and management of the lighter under the Merchant 
Shipping Act, 1921, Sect. (2) ; they require to establish the existence 
of a definite contract to that effect between themselves and the 
actual owner of the lighter. 2 

Dock Owners and Harbour Authorities ’ 

Liability may attach to the owners of docks and harbour 
authorities for loss of or damage to vessels or goods arising from some 
act, neglect, or default on their part or their servants, such as failing 
to provide safe moorings or a proper berth, or to remove obstructions, 
or responsibility for fire. In the case of claims against public 
authorities the right of action may be barred unless proceedings are 
instituted within a specified time, in accordance with Sect. 1 (a) of 
the Public Authorities Protection Act, 1893, which provides that — 

The action, prosecution, or proceeding shall not he or be insti- 
tuted unless it is commenced within six months next after the act, 

1 The Wills No, 66 (1914), 83 L.J. (P.) 162. 

* Cory v. Dorman Long & Co. (1936), 41 Com. Cas 224. 
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neglect, or default complained of, or, in case of the continuance of 

injury or damage, within six months next after the ceasing thereof. 1 

This limitation of time does not apply to actions in rem . 2 

In terms of the Merchant Shipping (Liability of Shipowners and 
Others) Act, 1900, dock or canal owners and harbour and con- 
servancy authorities are entitled to limit their liability in respect of 
loss or damage caused without their actual fault or privity to any 
vessel or to any goods or other things on board such vessel. The 
aggregate amount of their liability shall not exceed £8 per ton of the 
tonnage of the largest registered British ship which has within the 
last five years been within the area which such dock or other authority 
manages or over which it exercises any power, and within which 
the act causing the damage was done. The term “dock 55 includes 
wet docks and basins, dry docks, slips, wharves, piers and jetties, etc. 

Ship-repairer 

The right to claim limitation of liability under the Merchant 
Shipping (Liability of Shipowners and Others) Act, 1900, extends 
to a ship repairer who is the owner of a dock. Whilst the Act 
applies to him only as “dock owner, 55 the right to limitation is not 
confined to acts done in the capacity of a dock owner, but extends to 
acts done by him as a ship-repairer, provided such acts are con- 
nected with the ownership of the dock. For example, a ship- 
repairer who is liable for damage to a ship whilst in his hands for 
repairs cannot claim limitation merely because he owns a dry dock 
some miles distant from his repairing yard where the ship lay when 
the damage occurred. 3 Where a ship-repairer as “dock owner” 
is entitled to limit his liability, the area to be taken into consideration 
is that which contains within it the particular dock in which the 
damage to the ship occurred. 4 

GENERAL CONDITIONS APPLICABLE TO LIMITATION 
OF LIABILITY OF SHIPOWNERS AND OTHERS IN THIS 
COUNTRY 

m 

These various extensions to the Merchant Shipping Act, 1894, are 
all subject to the main condition that the owner or part owner of a 
ship, the charterer, lighterman, shipbuilder, ship-repairer, or other 
person to whom the Acts apply, are only entitled to the benefit of the 
statutory limitation of liability where the loss or damage occurred 
without his actual fault or privity. 

The limitation of liability is not automatic. It can only be 
obtained by application to the appropriate Court and will only be 

1 As regards the duties, responsibilities, and liabilities of harbour authorities, see 
Copper Export Association v. Mersey Docks and Harbour Board (1932), 147 L.T. 320, Williams 
& Sons v. Port of London Authority (1933), 39 Cas. 77. 

2 The Bums, [1907] P. 137. 

z H. & C. Grayson v. The City of Edinburgh , [1921] P. 274. 

4 The Ruapehu , [1929] P. 3°5- 
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granted when the Court is satisfied that the Act under which 
limitation of liability is claimed applies to the particular incident, 
and that the negligent act which gave rise to the liability was 
without the actual fault or privity of the party claiming limitation of 
liability. The following is an illustration where authority was not 
granted. A vessel was sent to sea with insufficient ground tackle, in 
consequence of which she drifted and collided with another vessel, 
and as the owners did not satisfy the Court that they were not 
privy to the vessel’s condition they were not granted permission to 
limit their liability. 1 

The right to claim limitation of liability under the Merchant 
Shipping Acts is not dependent on the registration of the vessel 
under the principal Act of 1894. The right is not confined to British 
vessels, and can be claimed in respect of a foreign vessel which is 
within the jurisdiction of a Court in this country. 

As regards a vessel owned in this country the position appears 
to be that unless it is exempt from registration, such as a small 
vessel under a specified tonnage or a vessel under construction, it 
would not be recognised as a British vessel under Sect. 508 of the 
Merchant Shipping Act, 1894, to entitle the owner or other in- 
terested party to claim limitation, unless it were registered. 2 

The question of registration as affecting the right to claim 
limitation of liability is an important consideration where a vessel 
which has ceased to be employed in navigation is being transported 
for the purpose of being broken up. 

As regards the costs of proceedings to limit liability under the 
Merchant Shipping Acts, they are within the discretion of the 
Court, but the general rule is that they shall be borne by the party 
seeking to limit his liability, except in so far as they relate to un- 
reasonable and unsuccessful issues raised by the claimants on the 
fund, or arise from a dispute between rival claimants on the fund. 

LIMITATION OF LIABILITY OF PILOTAGE AUTHORITY 

A pilotage authority, or a harbour board acting in the capacity of a 
pilotage authority, may be liable for loss or damage caused to vessels 
or property afloat or ashore within the district over which their 
authority extends, by reason of negligence on their part or on the 
part of their servants, other than the negligence of a pilot in directing 
the navigation of a vessel for which they are not responsible, as 
occurred in the case of Anchor Line v. Dundee Harbour Trustees , 3 
Ellerman Lines v. Dundee Harbour Trustees , 4 and Tower Field [Owner] v. 
Workington Harbour and Dock Board} 

1 The Bristol City, [19a i] P. 444. t 

a The Harlow, figaa] P. 175. 

* [192a] S.C. (H.L ) 79. 

« [igaa] S.C. (H.L.) 79. 

* [1949] A 
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A statutory limitation of liability in that connection has been 
created by the Pilotage Authorities (Limitation of Liability) Act, 
1936, where such loss or damage occurs without their actual fault 
or privity. 

When a pilotage authority are the owners of any vessel they may 
limit their liability in that capacity under the Merchant Shipping 
Act for loss or damage caused by the vessel in the same manner as an 
ordinary shipowner, and the Act does not affect that right. 

The Act further provides that where loss or damage to vessels 
or to goods, merchandise or other things on board any vessel or to 
other property or rights of any kind, whether on land or on water, 
and whether fixed or moveable, is caused (otherwise than by a vessel 
owned by them) without their actual fault or privity, they can limit 
their liability to £100 multiplied by the number of pilots licensed 
by them for the pilotage district at the time when the loss or damage 
occurs. This limitation of liability relates to the whole of any losses 
or damages which may arise upon any one distinct occasion although 
they may be sustained by more than one person, and shall apply 
whether the liability arises at common law or under any public, 
general, or local Act of Parliament and notwithstanding anything 
contained in such Act. 

The Act also provides that funds set aside for the pilots or their 
widows or children cannot be made available by any legal process 
or otherwise for meeting any liability of or any claim against the 
pilotage authority, and that where a harbour conservancy, dock or 
canal authority are exercising the functions of a pilotage authority, 
funds held by the authority in one capacity may not be held to be 
liable to claims against them in another capacity. 

This Act does not affect the liability of a pilot for neglect or want 
of skill in directing the navigation of a ship on which he is engaged. 
In terms of the Pilotage Act, 1913, his liability is limited to the amount 
of the bond into which he enters on being licensed as a pilot and the 
fee payable to him on account of pilotage in respect of the voyage 
on which he was engaged when his liability arose. 

LIMITATION OF LIABILITY IN RESPECT OF AIRCRAFT 

The Carriage by Air Act, 1932, gives effect to a Convention for the 
unification of certain rules relating to international carriage by air. 

The rules relate to the rights and liabilities of carriers, passengers, 
and owners of goods in respect of international carriage by air, and 
there is a provision for applying the Act to carriage bv air which is 
not international, and extending it to the United Kingdom. 

,, According to the provisions of the Act the carrier is liable for 
Accidental loss of life and personal injury of a passenger, and loss 
of or damage to registered luggage and goods, and objects of which 
the passenger takes personal charge, including damage occasioned 
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by delay in the carriage by air of passengers, luggage, or goods, 
subject to the following conditions. The carrier is not liable if he 
proves that he and his agents have taken all necessary measures 
to avoid the damage or that it was impossible for him or them to 
take such measures, and in the case of goods and luggage the carrier 
is not liable if he proves that the damage was occasioned by negligent 
pilotage or negligence in the handling of the aircraft or in navigation, 
and that, in all other respects, he and his agents have taken all 
necessary measures to avoid the damage. 

Article 21 provides that — 

If the carrier proves that the damage was caused by or contributed 
to by the negligence of the injured person the Court may, in accord- 
ance with the provisions of its own law, exonerate the carrier wholly 
or partly from his liability. 

The Law Reform (Contributory Negligence) Act, 1945, provides 
that this Article shall have effect subject to the provisions of Sect. 1 
of that Act. 

The amounts representing the limit of the carrier’s liability, 
expressed in francs of prescribed gold content and fineness and con- 
vertible into sterling at the rate of exchange prevailing on the date 
on which the amount of any damages to be paid by the carrier is 
ascertained by the Court, are as follows — 

Loss of life or personal injury of passengers — 125,000 francs per 
passenger. 

Luggage and goods — 250 francs per kilogram. 

Objects of which the passenger takes personal charge — 5000 
francs per passenger. 

The carrier cannot avail himself of the provisions which exclude 
or limit his liability if the damage is caused by the wilful misconduct 
of himself or of any agent acting within the scope of his employment. 

The Air Navigation Act, 1920, as amended by the Air Navigation 
Acf, 1936, relates to the ownership and management of civil aircraft 
in the United Kingdom and regulations for the prevention of 
collisions at sea between seaplanes on the surface of the water and 
between vessels and seaplanes on the surface of the water. 

In the latter connection Sect. 3 of the Act of 1936 provides that 
the expression “vessels” has the same meaning as in the Merchant 
Shipping Act, 1894, and for the purpose of the Dockyard Ports 
Regulation Act, 1865, seaplanes when on the surface of the water 
shall be deemed to be vessels. The expression “seaplane” includes 
a flying boat and any other aircraft designed to manoeuvre on the 
water, and seaplanes taking off, or alighting on, the water shall be 
deemed to be on the surface of the water while in contact therewith. 

The Act provides for limitation of liability for certain damage 
caused by aircraft, but the owner is not entitled to the benefit of 
limitation where the loss or damage is attributable to the wilful 
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misconduct of himself or on the part of any of his servants or agents, 
unless in the case of his servants or agents it is proved that the loss 
or damage occurred without his actual fault or privity. 

Where there are several claims arising in respect of any one 
occasion by reason of loss or damage to persons or property on land 
or water the total liability varies according to the nature and size 
of the aircraft and whether there is loss of life or personal injury 
involved in addition to loss of or damage to property, as set out in 
the Second Schedule to the Act. 

According to Sect. 15 of the Act, application for limitation of 
liability may be made to the High Court, and thereupon the Court 
may assess the liability to pay damages, and determine whether, and, 
if so, to what amount liability can be limited. If the liability can be 
limited the Court may distribute the amount thereof among the 
several claims on the following principles — 

(a) if the claims are solely in respect of loss of life or personal 
* injury or solely in respect of loss of, or damage to property, the 

amount of the liability shall be distributed rateably; 

( b ) if there are claims both in respect of loss of life or personal 
injury and in respect of loss of or damage to property, one-half of the 
total limit of liability appropriate to the aircraft concerned shall be 
appropriated, so far as necessary, to meeting claims for loss of life or 
personal injury and shall be distributed rateably among them, and 
the other half shall be distributed rateably among all the claims, 
including claims in respect of loss of life or personal injury if and so 
far as they exceed the aforesaid appropriation. 

Subsect. 6 of Sect. 15 provides that — 

Nothing in this section or in section nine of the principal Act 
[i.e. the Air Navigation Act, 1920] shall affect the operation of the 
Carriage by Air Act, 1932, or any contract for the carriage of pass- 
engers or goods by air m so far as the contract provides for deter- 
mining or limiting the liability of the carrier thereunder, and nothing 
in this section shall be construed as affecting the amount of any 
compensation payable under the Workmen’s Compensation Acts. 

Sects. 16 to 20 of the Air Navigation Act, 1936, and the Third 
Schedule to that Act deal with the effecting of policies of insurance 
by the owner or hirer of an aircraft against third party risks and 
covering all liability which he may incur in respect of loss or damage 
caused to persons or property on land or water by the aircraft 
while in flight, taking off or landing. 

MEANING OF THE WORDS “SHIP” OR “VESSEL” 

In the Merchant Shipping Act, 1894 (known as “the principal Act”), 
Sect. 742, the term “ship” includes “every description of vessel 
used in navigation not propelled by oars,” but in its application to 
certain sections of the Act this definition has been extended by two 
later Acts* In the Merchant Shipping (Liability of Shipowners) 
Act, 1898, in extending Sects. 502 to 509 of the principal Act, 
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relating to limitation of liability, to the owners, builders, or other 
parties interested in any ship built in H.M. dominions from launch- 
ing until registration, it is provided that “ship” shall include 
“every description of vessel used or intended to be used in navigation 
not propelled by oars and whether completed or in course of com- 
pletion or construction.” The Merchant Shipping Act, 1921, 
Sect. 1, provides that, notwithstanding anything contained in 
Sect. 742, the principal Act shall have effect as though in the pro- 
visions of Part I (registration) and Part VIII (limitation of liability), 
as amended or extended by any subsequent enactment, the 
expression “ship” includes “every description of lighter, barge, or 
like vessel used in navigation in Great Britain, however propelled, 
provided that a lighter, barge or like vessel used exclusively in 
non-tidal waters, other than harbours, shall not, for the purposes of 
this Act, be deemed to be used in navigation.” 

The term “vessel” is defined in the Merchant Shipping Act, 
1894, Sect. 742, as including “any ship or boat, or any other 
description of vessel used in navigation.” 

In the Supreme Court of Judicature (Consolidation) Act, 1925, 
which defines the Admiralty jurisdiction of the High Court of 
Justice, it is provided that for the purpose of that Act the expression 
“ship” includes “any description of vessel used in navigation not 
propelled by oars.” 

The statutory definitions are not exhaustive, and by the use 
therein of the word “includes,” objects not specified which otherwise 
come within the meaning of the words are not excluded; the 
essential element of these definitions is that the objects must be 
floating structures “used in navigation.” In the absence of any 
statutory definition of the expression “used in navigation,” it may 
be taken to mean that the object is a moveable and floating structure, 
not necessarily with any motive power of its own, which is used or 
intended to be used for the purpose of conveyance or transport of 
property or persons by water. 

APPLICATION OF STATUTORY DEFINITIONS OF WORDS 
“SHIP” AND “VESSEL” TO PARTICULAR OBJECTS 

The determining factors of navigability and use are brought out 
in various decisions which have been given in the Courts as to 
whether particular objects were or were not ships or vessels within 
the meaning of the Merchant Shipping Acts, but many of these 
decisions were given before the principal Act of 1894 was passed 
or subsequent modifications referred to above were made. The 
same consideration applies to decisions respecting definitions of the 
terms “ship” and “vessel” under the Regulations for Preventing 
Collisions at Sea and in Acts or Rules or Regulations relating to the 
jurisdiction of courts of law. Care accordingly requires to be taken 
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in the application of these decisions to later cases arising under 
conditions different from those prevailing at the time the decisions 
were given. 

The following decisions illustrate the application of the definition 
concerned in the particular circumstances, and for the sake of 
convenience for present purposes they have been classified according 
to the nature of the object and not the connection in which the 
question arose. 

(a) Vessels which are either Intended , or have Ceased, to be Used in 
Navigation 

A vessel which originally had been registered, but had been used 
by the owners for the space of four years as a mere coaling hulk and 
workshop, moored at one of their coaling stations, was held in the 
particular circumstances not to be “a ship” within the meaning of 
Sect. 55 of the Merchant Shipping Act, 1854 (corresponding to 
Sect. 24 of the Act of 1894), which required British ships on sale to 
be transferred to the new owners by means of a bill of sale. It had 
ceased to be used in navigation within the meaning of the Act. 1 

A sunken ship and a wreck-marking vessel were taken to be 
vessels within the meaning of Sect. 1 of the Maritime Conventions 
Act, 19 1 1. 2 3 

An unfinished steamer which had just been launched and was 
without motive power was held to be a “vessel used in navigation” 
within the meaning of the Merchant Shipping Act, 1894, Sect. 742, 
and the Maritime Conventions Act, 1911, Sect. 1.* 

(b) Boats which can be Propelled by Oars 

A fishing coble, 24 ft in length, partly decked and having two 
removable masts and a sail for each, accustomed to go twenty miles 
out to sea, was for the purpose of jurisdiction held to be a “ship” 
under the Merchant Shipping Acts, 1854 and 1862, although she 
was fitted with oars by means of which she was propelled when in 
harbour. 4 5 

A similar point arose in the case of Waters v. General Wharjage 
Supply Co. — The Champion , 6 where a canal barge which was fitted 
with rowing chocks and a rudder was in tow of a steam tug at the 
time of collision with another tug. It was held by the County 
Court Judge, whose decision on appeal was on that point upheld 
by one of the two judges of the Divisional Court of the Admiralty 
Division, that as the barge was not being propelled by oars but by a 

1 European and Australian Royal Mail Co. v Peninsular and Oriental Steam Hav. Co. (i 866) , 
14 L.T 704. 

% The manorbier Castle (1922), 129 L.T. 31. 

3 The St. Machar (1939), 65 LI. L. Rep. 119. 

4 Ex parte Ferguson or Hutchinson (1871), L R. 6 Q..B. 280. 

5 [1934] P- 1 . 
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tug at the time of the collision she was accordingly a “ship” for the 
purpose of jurisdiction within the meaning of the Admiralty Court 
Act, 1861, Sect. 2, which provides that the expression “ship” shall 
include any description of vessel not propelled by oars.” 

Two rowing boats which collided in a river were held not to be 
vessels within the meaning of Sect. 742 of the Merchant Shipping 
Act, 1894, on the ground that no vessel which is propelled by oars 
is within the definition of “vessel” cum “ship.” Both boats were in 
fault, and as they were not vessels within the meaning of the Mari- 
time Conventions Act, 1911, the common law rule and not the 
Admiralty rule applied, and neither boat could recover damages 
from the other boat as there was contributory negligence. 1 


(c) Hopper Barges and Dumb Barges, etc . 

A hopper barge used for dredging, having a bow, stern, and 
rudder, but with no means of propulsion, being always towed, was 
held to be a “ship” within the Merchant Shipping Act, 1854, 
Sects. 2 and 458. 2 A similar structure was held to be a “ship” 
within Sect. 742, and the owners entitled to limit their liability 
under Sect. 503 of the Merchant Shipping Act, 1894. 8 A non- 
descript square craft used in dredging was held not to be a “vessel 
used in navigation” within the meaning of Sect. 742 of the Merchant 
Shipping Act, 1894. 4 

A dumb barge which was fitted with a rudder, but had no means 
of propulsion either by oars or otherwise and was used in tow of a 
tug for the carriage of goods on a river was held to be a “ship” 
within the meaning of Sect. 742 and the owners entitled to limit 
their liability under Sect. 503 of the Merchant Shipping Act, 
1894. 6 

In connection with decisions relating to barges, lighters, and 
similar craft prior to 1921, it has to be borne in mind that in the 
Merchant Shipping Act passed in that year, so far as regards 
registration and limitation of liability, every description of lighter, 
barge or like vessel used in navigation in Great Britain, however 
propelled, is a “ship.” 


(d) Floating Landing Stage, Crane or Grain-elevator 

A floating landing stage permanently fixed to a riverside, except 
in so far as it was capable of rising and falling with the tide, was held 
not to be a “vessel” within the meaning of the Rules of the Supreme 
Court.® 


1 Edwards v. Quickenden (1939), 55 T.L.R. 583. 

2 The Mac (1882), 7 P.D. 126. 

8 The Mudlark, [1911] P. 116. 

* The Blow Boat, [1912] P. 217. 

8 The Harlow, [1922] P. 175, 

6 The Craighall, [1910] P. 207. 
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The owners of a floating crane which was accustomed to be 
moored on a river by a tug as required were allowed to limit their 
liability on the assumption that it was a ship or vessel within the 
meaning of the Merchant Shipping Act, 1894. 1 

A floating grain-elevator was regarded as a ship within the 
meaning of Sect. 22 (1) of the Supreme Court of Judicature (Con- 
solidation) Act, 1925. 2 In that case, part of the elevator was damaged 
by falling in consequence of the span or wire equipment of a ship’s 
derrick breaking whilst it was being hoisted from the ship on the 
completion of the discharge; it was held that this constituted 
“damage done by a ship,” and that the damage done to the part of 
the elevator that fell and the deck of the floating part of the elevator 
upon which it fell was “damage received by a ship” within the 
meaning of the Act. 

A gas float used as a floating beacon, though capable of being 
moved on the face of the water, is not “a ship or vessel” in the 
sense in which those words are used in the Merchant Shipping Acts 
or otherwise to make it the subject of salvage. The test applied 
by Lord Herschell was that the float “was not constructed for the 
purpose of being navigated or of conveying cargo or passengers.” 3 
A similar object was held not to be “a ship” for the purpose of 
jurisdiction. 4 

(e) Passenger Launch or a Ferry 

An electric passenger launch used for hire on an artificial lake 
was held not to be a “vessel used in navigation” nor a “passenger 
steamer” within the meaning of the Merchant Shipping Act, 1854, 5 
but a small motor launch carrying passengers on a river and canal, 
connected by means of locks with a tidal estuary, was held to be a 
vessel “used in navigation” within the meaning of Sect. 742 of the 
Merchant Shipping Act, 1894. 6 

A motor-boat carrying a party of more than twelve persons on 
the Clyde on an educational trip for which the owner received no 
remuneration was held not to be a “passenger steamer” within 
the meaning of the Merchant Shipping Act, 1894, for the purpose 
of annual survey and certification under the Board of Trade. 7 In 
the same connection Sect. 267 of that Act specifically excludes 
from the description “passenger steamer” any steam ferry boat 
working in chains (commonly called steam bridge). It does not 
follow, however, that a steam ferry boat may not be a ship or vessel 
in other connections, as it is a floating structure which moves upon 

1 Swan Hunter and Wigham Richardson ( The Titan) v. Benwood (1923), 14 LI. L. Rep. 484. 

2 The Minerva , [1933] P* 224. 

3 Gas Float Whitton No. 2, [1897] A.C. 337. 

4 The Upceme, [1912] P. 160. 

6 Southport Corporation v. Morriss, [1893] 1 Q.-®* 359* 

• Weeks v. Ross, [1913] 2 K.B. 229. 

7 Procurator-Fiscal , Greenock v. Kyle, 33 LI. L. Rep. 1 1 4. 
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the water by means of its own motive power and is used for the 
conveyance of passengers, vehicles and goods from one place to 
another. 

(J ) Seaplane or Flying Boat 

A seaplane or a flying boat is not a ship or a vessel in the ordinary 
sense of those words, and does not come within the meaning of the 
expression “any other ship or vessel” in the collision clause, 1 but 
when on the surface of the water, or in contact therewith when 
taking off from, or alighting on, the water, it is deemed, for certain 
specific purposes, to be a vessel, and requires to observe the Regula- 
tions for preventing Collisions at Sea, as in the case of an ordinary 
vessel. (Air Navigation Acts, 1920 and 1936; Harbour, Piers and 
Ferries (Scotland) Act, 1937.) 

In the United States of America the statutory definition of the 
word “vessel” is as follows — 

The word “vessel” includes every description of water craft or 

other artificial contrivance used, or capable of being used as a means 

of transportation on water. 

It has been held that a floating dock does not come within that 
definition, but that the following objects do: a floating grain 
elevator, a dredger, a drill boat, and a navigable raft of timber. 

The question of what constitutes “any other ship or vessel” for the 
purpose of claims under the Collision Clause is dealt with in 
Chapter VII. 

EXAMPLES OF LIMITATION OF SHIPOWNERS’ LIABILITY 
UNDER THE MERCHANT SHIPPING ACT, *894, IN THE 
CASE OF COLLISION 


1. One Steamer to Blame and Limits Her Liability 

Two Steamers, “A” and “B,” in collision and Steamer “A” held alone 
to blame. 


Damage to Steamer “A” 

» • . 

£ 1 0,000 

Claims proved against Steamer ci A” ; 

Loss of Steamer “B s> (actual value) 

. £80,000 


Loss of cargo on board Steamer 

“B” .... 

20,000 


Loss of life on board Steamer “B”. 

50,000 


Tonnage of Steamer “A” 

5,000 tons 

150,000 

£l60,000 

Limit of liability at £15 per ton . 

£7^,000 


Fund paid into Court by Owner of Steamer u Af 

excluding interest 

£75.000 

1 Polpen Shipping Co . v. Commercial Union Assurance Co,, [1943] 1 KL.B 

l6l 
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Distributed as follows: 

Life claimants receive as a first charge the proportion of fund 
equal to £7 per ton on 5000 tons ..... 
Balance of fund, viz. £40,000, apportioned as follows: 

Life claimants for . £50,000 Rank for— Receive— 

Less first charge on fund 35,000 


59 


;£35>oo° 


Balance to rank £15,000 = £ 1 5,000 £5,2 1 7 

Owner of Steamer fic B” . . 80,000 27,827 

Owner of cargo on board Steamer “B” 20,000 6,956 


£1 15,000 

£40,000 = 40,000 

Result 

Owner of Steamer “A” pays: 

His own loss ...... 

Limited liability for collision damages 

£75.°°° 

. £10,000 
. 75,000 

Owner of Steamer U B 59 pays his own loss . 

Less recovered from fund ... 

85,000 

£80,000 

27,827 

Balance unrecovered .... 

£ 52> 1 73 = 52 »i 73 

Owner of cargo on board Steamer “B” pays his own loss 
Less recovered from fund .... 

£20,000 

6,956 

Balance unrecovered .... 

£ 13,044 = i 3»°44 

Life Claimants suffer loss of 

Less recovered from fund: 

£50,000 


First charge ^35?°°o 

Second charge . . . . .5,217 

40,217 


Balance unrecovered .... £9,783 = 9,783 

£160,000 


2. Both Steamers to Blame and One Limits Her Liability 

Two steamers “C” and “D” in collision, “D” being sunk and both to 
blame: “C ,s to extent of 2/3rds and “D” to extent of i/3rd. 

Damages proved 

Loss of Steamer “D” £90,000 

Loss of cargo on board Steamer “D” .... 30,000 

Loss of life of passengers on board Steamer “D” . . 40,000 


£160,000 

Damage to Steamer “C”. ..... 15,000 


£17^0°° 
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Liability 

Owner of Steamer “C” is liable for 2/3rds ofloss of Steamer “D” 
amounting to £90,000 ...... £60,000 

Owner of Steamer “D” is liable for 1 /3rd of damage to Steamer 
“G” amounting to £15,000 .... . 5,000 


Balance due from Owner of Steamer “C” to Ownei of Steamer 
“D” .. ... . . £55,000 

Owner of Steamer “C” is liable for: 

Loss of cargo on board Steamer “D” 2/3rds of £30,000 = 20,000 
Loss of life of passengers on board Steamer ££ D” 
in full £40,000 — 40,000 


^ii5»ooo 

(By reason of the terms of carriage, the Owner of Steamer “D 5 ' is 
not liable for the balance of claims for loss of cargo nor for any portion 
of the claims for loss of life of passengers on board that vessel.) 

Steamer t6 C 95 limits her liability 

Tonnage of Steamer £C C 99 . . . 4000 tons 

Limit of liability at £15 per ton £60,000 

Fund paid into Court by Owner of Steamer “C” excluding interest . £60,000 


Distributed as follows : 

Life claimants receive as a first charge the proportion of 
fund equal to £7 per ton on 4000 tons . £28,000 

Balance of fund, viz. £32,000, apportioned as follows: 

Rank for — Receive — 

Life claimants . . .£40,000 

Less first charge on fund 28,000 


Balance to rank . £12,000 = £12,000 £4,414 

Owner of Steamer “D” ===»====== 

for balance due from 
Owner of Steamer “C” 
as follows: 

Loss of Steamer C£ D” 

£90,000 — 2/3rds = £60,000 
Damage to Steamer 
“G” £15,000- 
i/3rd = 5,000 

55,000 20,230 

Owner of cargo on board Steamer 
“D,” viz. 2/3rds of £30,000 . 20,000 7,356 


£87,000 £32*000 = 32,000 


£60,000 
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Result 

Owner of Steamer “C” pays : 

His own loss £15,000 

Limited liability for collision damages . . 60,000 

Total £75,000 = £75,000 

Owner of Steamer “ D ” pays: 

His own loss . ... £90,000 

Less recovered from fund .... 20,230 

Balance unrecovered . . . £69,770 — 69,770 

Owner of cargo on board Steamer ce Z> 55 pays : 

His own loss £30,000 

Less recovered from fund .... 7,356 

Balance unrecovered .... £22,644 = 22,644 

£40,000 

£28,000 
4,414 

32,414 

Balance unrecovered . . . £7,586 = 7,586 

£175,00° 

As will be seen from the last illustration, the assumed settlement 
between the two ships takes place on the single liability basis, and it is 
only the balance due from the one ship to the other that ranks for pay- 
ment on the limitation fund. If the loss of life claims related not to 
passengers but to crew on board steamer “D” the owner of steamer “C” 
would, upon payment, have recourse against the owner of steamer “D” 
for his proportion of one-third. In such circumstances it seems, however, 
that common sense would dictate that the life claims should in the first 
place be preferred against the owner of the ship with unlimited liability, 
in this example the carrying ship “D.” The latter, being deprived 1 
of the defence of common employment, could not escape payment in full 
and would then have recourse against the owner of “C” for his proportion 
of two-thirds or £26,667 and would rank on “C” S s limitation fund for 
that amount. In the figures of the example the owner of “D” would be 
able to recover in full since the amount of his claim is less than that 
amount of “C” 5 s limitation fund (£7 per ton) against which the loss 
of life claims form a first charge. The position could readily be otherwise 
and result in the owner of “D” recovering less than two-thirds of these 
loss of life claims and bearing something in excess of the one-third which 
was the degree of fault of his vessel. 

3. Both Steamers to Blame and Both Limit Their Liability 

Two steamers “E” and “F” in collision, the former steamer and the 
cargo on board being damaged and the latter steamer sunk with cargo on 
board, and both equally to blame. Freight paid in advance in each case. 

1 Vide Law Reform (Personal Injuries) Act, 1948. 


Life Claimants suffer loss of 
Less amounts recovered from fund : 
First charge 
Second charge. 
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Damages proved 

Damage to Steamer “E" 

Damage to cargo on board Steamer “E” . 


Loss of Steamer U F” . . . £40,000 

Loss of cargo on board Steamer “F” 60,000 


Liability 

Owner of Steamer “E” is liable for one-half of loss of Steamer 
“F ss amounting to £40,000 

Owner of Steamer “F” is liable for one half of damage to 
Steamer “E” amounting to £15,000 

Balance due from Owner of Steamer “E” to Owner of Steamer “F* 
on the basts of a single liability 

Owner of Steamer U E” is liable for one-half of loss of cargo 
on board Steamer “F” amounting to £60,000. 


Total liability of Owner of Steamer “E” to Owner of Steamei a F 
and Owner of cat go on board that steamer 
Owner of Steamer “F” is liable for one-half of damage to 
cargo on board Steamer C< E” 

(The owner of each steamer is exempt from liability for 
the balance of the claim of the owner of cargo on board his 
steamer by reason of the terms of the bills of lading.) 


Limitation of Liability 

Tonnage of Steamer £< E J> . . 4000 tons 

Limit of liability at £8 per ton .... 

Tonnage of Steamer “F” . . . 2500 tons 

Limit of liability at £8 per ton 

Combined limited liability of both steamers and respective amounts 
paid into Court , excluding interest 

Limited liability fund paid by Owner of Steamer CC E” . £32,000 


Ranks for Receives 

Owner of Steamer “F” in respect of bal- 
ance due from Owner of Steamer “E” £12,500 £9*410 

Owner of cargo on board Steamer “F” 30,000 22,590 


£42*500 £32,000 

Limited liability fund paid by Owner of 
Steamer “F” .... £20,000 

Owner of cargo on board Steamer “E” £22,500 £20,000 


£15*°°° 

45.000 
£60,000 

100,000 

£160,000 

£20,000 

7*500 

5 _ 

£*2,500 

30.000 

15 

£ 42,500 

22,500 

£65,000 

£32,000 

20.000 

£52,000 

= £32,000 

— 20,000 

£52,000 
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Result 

Owner of Steamer “E” pays: 

His own loss . . . . . . £15,000 

Limited liability for collision damages . . 32,000 




£47,000 = £47,000 

Owner of Steamer “F” pays: 

His own loss 


£40,000 

Less recovered from fund . 

• 

9 > 4 10 

Balance unrecovered . 


£30,590 

Limited liability for damage to 

cargo on board 

Steamer “E” . 

20,000 

Total 

. 

£50,590 = 50,590 

Owner of cargo on board Steamer “ E ” 

pays: 

£97,590 

His own loss 

£45,000 ' 

Less recovered from fund . 

• 

20,000 

Balance unrecovered 

• 

£25,000 = 25,000 

Owner of cargo on board Steamer “F” 

pays: 


His own loss 

£60,000 

Less recovered from fund . 

• 

22,590 

Balance unrecovered . 

• 

£37,410 = 37,410 


£160,000 

The final result respecting the position of each ship owner after 
effecting the settlement with his insurers is shown in Chapter VIII. 


7 — (L.X03) 



CHAPTER V 


MEASURE OF DAMAGES 

The measure of damages arising from collisions at sea is a branch 
of the Law of Damages, and there is no difference between the rules 
of Admiralty and those of common law as to the principles which 
are applicable. Some of the principles relating to collision damages 
are applicable to damages arising from breach of contract in con- 
nection with the carriage of goods by sea and the building and 
repairing of ships. 

PRINCIPLES OF THE MEASURE OF DAMAGES 

The main general principle as regards the measure of damages 
arising from collisions at sea was stated by Dr. Lushington, the 
President of the Admiralty Court, in the case of The Clarence 1 to be 
as follows: “The party who has sustained a damage by collision is 
entitled to be put, as far as practicable, in the same condition as if 
the injury has not been suffered.” 

Restitution 

The principle is known as restitutio in integrum, but whilst that 
implies complete restitution, and the application of it is to place the 
person who has sustained the damage, so far as practicable, in the 
same pecuniary position as if no such damage had been done, he is 
not relieved of the duty of mitigating the damages so far as he can 
reasonably do so. And as regards the amount of the damages 
recoverable, that may be affected by the rule as regards the division 
of the loss where both vessels are to blame for the collision, according 
to the Maritime Conventions Act, 1911, and the limitation of 
liability according to the Merchant Shipping Acts. 

Direct Damages and Consequential Damages 

The damages which are recoverable are those which, in the 
ordinary course of events, flow naturally from the collision, and they 
consist of direct damages and consequential damages. Instances of 
direct damages are the loss of or damage to ship or cargo, whilst the 
loss of freight and the loss of the use of a vessel or demurrage during 
the period that the vessel is laid up for repairs, and payments made 
for damage to a third vessel or a pier caused by a collision between 
two vessels are regarded as consequential damages. 


1 (1850), W Rob. 283. 
C4 
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Remoteness of Damage 

The damage, however, must not be too remote and there toyist 
not be a break in the chain of consequences. As Lord Esh er said in 
the case of The City of Lincoln 1 ’. “There may be intermediate cir- 
cumstances in a case which prevent the ultimate damage from being 
a direct result of the defendant’s act.” The question as to whether 
or not the damage is too remote is one of fact to be determined 
according to the particular circumstances. 

The following is an instance where the damage was held to be 
too remote: in the case of The Kafue , 2 after the collision damage 
repairs had been completed, the vessel was further detained to fit a 
gun and a wireless installation under a Government order, and it was 
held that the extra detention was not recoverable. 

The following are examples of the loss being held not to be too 
remote. In the case of The City of Lincoln , s a sailing ship and a 
steamer were in colhsion, for which the steamer was found to be 
wholly to blame. In the collision the sailing ship lost her compass, 
chart and some navigating instruments, in consequence of which 
she subsequently stranded without any blame attaching to the 
master and crew. It was held that the stranding was a natural 
consequence of the collision. Loss arising from extra delay of a 
vessel under repair and due to a strike of workmen engaged in 
effecting the repairs 4 , or by a vessel being detained for repairs and 
thereby prevented from sailing in convoy in time of war and having 
to wait for a succeeding one, 5 was in each case held to be a direct 
consequence of the collision which rendered the repairs necessary, 
enabling the owner to recover for the time lost by the delay. 

The same principle was applied in a Reference to the Registrar 
of the Admiralty Court in 1932 where repairs were necessarily 
effected at Talcahuano and on the vessel’s return to this country it 
was found that some of the repairs were not satisfactory and the 
damage had to be repaired again in the Tyne, together with other 
damage which could not be effectually repaired at Talcahuano 
owing to the absence of suitable plant. There was no proof of any 
negligence on the part of the shipowners or their agents or of the 
contractors; at the most there was error of judgment and indifferent 
wo rkmanshi p on the part of those immediately concerned with the 
effecting of the repairs abroad. The cost of the repairs done and 
the time lost in the Tyne were allowed on the ground, as the 
Registrar stated, that — 

repair of the injured ship is a direct consequence of the collision and 

in this case the second set of repairs resulted from it. It is true that 


X 

2 

3 

4 

5 


(1889), 15 P.D. 15. 

[1920] P. 15 (N.). 

(1889), 15 P.D. 15. 

The London , [1914] P. 72 
The Veraston , [1920] P. 12 
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the second set of work would not have been necessary but for the 
defective work in the first instance, but the two sets are connected 
and are direct results of the collision. It was held in The London 1 
that a delay in the progress of repair lengthening the period of loss 
of time, caused by a strike of workmen, was a direct consequence of 
a collision. Inefficient work is in the same position qua loss to the 
shipowner as a strike, each prolongs the time and enlarges the cost 
of the work. 

A reservation requires to be made as regards the extent of the 
damage recoverable; it must be the reasonable consequence of the 
collision. Thus, if the injured ship were abandoned unjustifiably 
and subsequently sank, the other ship in fault for the collision is 
only liable for what it would have cost to repair the damage had the 
ship not been abandoned . 2 * Similarly, the owners of an injured ship 
cannot recover the increased damage to their vessel by reason of 
proper steps not having been taken to repair the damage or place the 
vessel in a position of safety, or in consequence of want of reasonable 
care. a In such cases the damages require to be assessed on a hypo- 
thetical basis of what the result of the collision would have been had 
a reasonable course been followed. The onus of proof that the 
damages had been increased by the want of reasonable care rests 
on the party who alleges that there has been some intervening 
action, or want of action, assuming the form of negligence, which 
has made the damages resulting from the collision greater than they 
should have been . 4 

Damages Arising from Breach of Contract 

The general rule of the law of damages in the case of breach of 
contract was laid down by Baron Alderson in the leading case of 
Hadley v. Baxendale , 5 6 as follows — 

Where two parties have made a contract which one of them has 
broken, the damages which the other party ought to receive in 
respect of such breach of contract should be, either such as may 
fairly and reasonably be considered arising naturally, i.e. according 
to the usual course of things, from such breach of contract itself, or 
such as may reasonably be supposed to have been in the contempla- 
tion of both parties at the time they made the contract, as the prob- 
able result of the breach of it. Now, if the special circumstances under 
which the contract was actually made were communicated by the 
plaintiff to the defendant, and thus known to both parties, the 
damages resulting from the breach of such a contract which they 
would reasonably contemplate would be the amount of injury which 
would ordinarily follow from a breach of contract under those special 
circumstances, so known and communicated But, on the other hand, 

1 [1914] P 73 - 

8 The Thuringia (187s), 41 L J. (P.) 44 

8 The Martgok (1939), 34 LI L. Rep. 217. 

* Canadian Pacific Rly Co. v. Kelvin Shipping Co. {The Metagama) (1927), 17 Asp. M.C. 

354, The Genua (1936), 155 L.T, 456. 

6 (1854)* 9 Ex. 354 
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if those special circumstances were wholly unknown to the party 
breaking the contract, he at the most could only be supposed to have 
had in his contemplation the amount of injury which would arise 
generally, and in the great multitude of cases not affected by any 
special circumstances, from such a breach of contract. For had the 
special circumstances been known, the parties might have especially 
provided for the breach of contract by special terms as to the damages 
in that case, and of this advantage it would be very unjust to deprive 
them. 

In reviewing that and other relevant decisions Lord du Parcq, in 
A/B Karlshamus Oljefabriker v. Monarch Steamship Co ., 1 * 3 remarked — 

Damage arises “according to the usual course of things” if, in the 
circumstances existing at the date of the contract, both parties to it, 
supposing them to^ have considered the probable effects of a breach 
of the contract, with due regard to events which might reasonably 
be expected to occur, must be assumed as reasonable men to have 
foreseen such damage as at least a serious possibility. 

A typical example is to be found in the case of Cory v. Thames 
Ironworks Co.? where there was a contract for the building of a vessel 
of special construction and intended to be used for a special and 
undisclosed purpose and there was delay in delivery. The owners 
were not allowed compensation for the loss of special profits which 
they would have made by using it for a special purpose, of which 
the builders had not had notice. They were only allowed to recover 
ordinary damages for delay in delivery, although they had not 
meant to use the vessel in the ordinary way, their loss having in 
fact been larger. Cockburn, C .J., observed — 

If the two parties are not ad idem quoad the use to which the article 
is to be applied, then you can only take as the measure of damages 
the profit which would result from the ordinary use of the article for 
the purpose for which the seller supposed it was bought. 

For a review of the law relating to breach of contract in con- 
nection with shipbuilding, see the judgments given in the case of 
Cammell , Laird & Co. v. Manganese Bronze and Brass Co. z 

NATURE OF DAMAGES RESULTING FROM COLLISION 

As regards the nature of the damages resulting from collision, 
they consist of loss of or damage to a ship, including the cost of 
raising her, if sunk, the cost of repairs and expenses incidental 
thereto, salvage and general average expenses, loss of the use of the 
vessel or demurrage, loss of and damage to cargo, loss of freight, loss 
of personal effects of passengers and crew, loss of life and personal 
injury, and damage done to a third ship or stationary property, 
such as a pier or a wharf, in consequence of the collision, also the 
cost of removing the wreck of the other vessel. 

1 (1948), 82 LI. L. Rep. 137. 

3 (1868), L.R. 3 Q..B 181. 

3 [1934] A C. 402. 
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A summary of the measure of damages in these various aspects is 
shown below. 

Actual Total Loss of Ship 

In the event of the total loss of the ship the owner might not be 
fully compensated for his loss by merely recovering the value of the 
ship from the owner of the wrong-doing ship, and he may have a 
right of recovery for consequential damages resulting from the 
collision. 

(a) Value of Ship. If the ship is totally lost, the owner is entitled 
to recover the value of the ship at the time of the collision. In the 
case of an ordinary trading or passenger vessel this value is the 
market value. Such value is a matter of estimate based on the 
opinion of those who were acquainted with the ship or the evidence 
of a ship valuator. Dr. Lushington, President of the Admiralty 
Court, expressed the matter very clearly in 1859 when he said — 

The best evidence is, first, the opinion of competent persons who 
knew the ship shortly previous to the time it was lost: that evidence 
is manifestly entitled to most weight, because, assuming their com- 
petency to form a just judgment, they had a personal knowledge of 
the state and condition of the vessel herself, whereas all other persons, 
however skilful, could only draw general inferences from their 
acquaintance with the prices of vessels somewhat similar about the 
same time. The second best evidence is the opinions of persons such 
as I have just described, persons conversant with shipping and the 
transfers thereof. 

If the vessel is of a special character or is engaged in a particular 
trade, the market value might not fully compensate the owner for 
the loss of his vessel and the basis would require to be the value of 
the vessel to her owner as a going concern. The leading case on this 
point is The Harmonides, 1 decided in 1903. The vessel was a liner; a 
ship valuator gave the market value as £16,500, but the owners 
maintained that the value of the vessel to them, including refrigerat- 
ing plant, was about twice that amount, and the Court of Appeal 
allowed £31,000. This case was followed by The Hohenzollern 2 in 
1906, and these and other relevant decisions were cited in the case 
of The Castor 3 where it was held that in appraising the value of a 
vessel for the purpose of awarding salvage, the fact that the vessel 
was at the time of the services under a special profitable and un- 
expired charter-party can be taken into account, and the present 
value of future earnings under such charter-party can be included 
in the appraised value. The test applicable in the case of salvage 
appears to be the same as in one of appraisement of value of a 
vessel sunk in collision, that the value to be taken into account is 
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the value of the vessel to the owners as a going concern at the 
material time, subject, in the case of total loss in a collision action, to 
there being no separate claim for loss of specific prospective earnings 
in addition to the value of the vessel. 

Cases sometimes occur where there is no market value and the 
amount which the owners are awarded is the original cost less 
depreciation, except where another basis would be a truer est im ate 
of the loss. In a case in the Court of Session , 1 where a hopper barge 
was sunk and the owners replaced her with a new barge, the Court 
awarded the amount for which an efficient second-hand barge could 
have been obtained and adapted for the special service in which the 
barge was employed. 

In calculating the value to be allowed account must be taken of 
the vessel’s equipment, such as gear, sails, fuel and consumable 
stores, but in the case of fuel and consumable stores the value of 
such as would have been consumed in earning freight must be 
deducted from the gross freight, if there is a claim for loss of freight; 
otherwise the owner would be placed in a better position than he 
would have been in had there been no collision. 

(b) Loss of Freight and Interest on Damages . In order to give effect 
to the principle that the owner of the ship that has been lost shall 
be placed as nearly as possible in the same pecuniary position as if 
she had not been lost it follows that he is entitled to recover any 
freight she would have earned, less the expenses of earning it, and 
interest on damages. 

The question of interest in this connection is closely related to 
freight, as both are really in the nature of profit on capital. The 
position is concisely stated in Marsden’s Collisions at Sea 2 as follows — 

Interest on the amount of the damages is allowed from the day 
of the collision, if the ship was not earning freight, though the period 
may be shortened if there has been unjustifiable delay in starting 
proceedings. If she was earning freight, the owner is entitled to the 
estimated value of the ship at the time of her loss, together with the 
freight she would have earned, less the cost of completing the voyage 
or charter, and taking into account contingencies, wear and tear, 
and the special terms of the charter-party. If the voyage or charter 
would have been completed before payment, the owner is also 
entitled to interest from the probable date of completion. If payment 
is made before that time, an allowance is made for discount. If, how- 
ever, the plaintiff’s loss exceeds the amount of the defendant’s statu- 
tory liability, interest runs from the date of the collision, whether 
freight was being earned or not. If at the time of her loss the ship was 
upon a voyage to a port from which she was under charter to carry 
a cargo, and is totally lost, she is entitled, in addition to her value, 
to the profits she would have made under the charter, but not to 
uncertain and speculative profits, where no employment is con- 
tracted for. 

1 Clyde Navigation Trustees v. Bownng Steamship Co ( The Honda] (1929)1 34Ll-L.Rep.319 
* 9th Edn , pp. 1 13-4. 



70 THE LAW AND PRACTICE OF MARINE INSURANCE 

(c) Loss of Prospective Earnings. If the total loss of the vessel 
involves the shipowner in the loss of freight on the cargo on board 
at the time of the loss he is entitled to recover the loss of such freight 
less the expenses which would have been incurred in earning it. 

As regards the recovery of prospective earnings other than 
freight on the cargo on board, that depends on the facts of each 
particular case. Where a ship under a long-term charter is totally 
lost by collision and the market value of comparable ships is an 
enhanced value due to the certainty of continuous remunerative 
employment the shipowner would be entitled to recover only the 
anticipated profits of the collision voyage in addition to that value . 1 

If the amount adopted as the value of the vessel does not include 
prospective earnings, less contingencies, the owner is entitled to 
recover, in addition, an amount equal to the freight lost after 
deduction of the expenses of earning it and contingencies . 2 

In the case of The Empress of Britain, 3 where the other vessel 
involved in the collision had been chartered for seven consecutive 
St. Lawrence seasons from 1911 to 1917, and was sunk in 1912, it 
was held that the owners were entitled to recover damages for the 
loss of freight, subject to deductions for expenses saved in earning 
it and contingencies, down to 1917. 

If in consequence of a collision the vessel is unable to load under 
a charter there may be a total loss of freight or a partial loss if a 
substituted charter is entered into at a lower rate of freight . 4 

Furthermore, if there was a contract to load another cargo on 
completion of the voyage on which the collision occurred and the 
owner was prevented from earning that ulterior freight as a direct 
consequence of the collision, he would be entitled to recover the 
loss of that freight less the expenses that would have been incurred 
in earning it and deductions in respect of wear and tear and 
contingencies . 5 

Loss of future earnings cannot be recovered in the case of the 
total loss of a fishing vessel , 6 but where the vessel has only been 
damaged such a loss has been taken into account as a basis for an 
allowance for loss of time whilst under repair . 7 There may be cases, 
however, where this rule in the case of total loss would require 
to be relaxed in order to place the injured parties as nearly as 
possible in the same pecuniary position as if the collision had not 
occurred, as in the case of a fishing vessel engaged in a seasonal 
trade, such as on the Banks of Newfoundland or a vessel engaged in 
a whaling expedition. In Scotland the estimated future profits of a 

1 The Llanover (No, i), [1947] 80 

2 The Philadelphia, [1917] P. 101. 

3 (JL 9 I 3 )> 29 T.L.R. 423. 

4 The Star of India (1876), 1 PJ). 466. 

6 The Kate, [1899] P. 165; The Racine, [1906] P. 273; The Philadelphia, [*917] P. 101. 

• The Anselma de Larrimga (1913), 29 T.L.R. 587. 

7 The Risoluto (1883), 8 P.D, 109, 
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fishing vessel may be allowed for, as in Main v. Leash, 1 where it was 
observed that there is — 

no reason in principle for excluding a claim of damage for loss sus- 
tained by owners of the vessel in consequence of its being sunk at a 
particular date, provided only that such claims are not too extended 
in time or do not rest on mere probabilities as contrasted with 
reasonable certainty. 

(d) Substitution of Another Vessel in Event of Loss of a Non-trading 
Vessel. In the case of a non-trading vessel, such as a dredger or a 
lightship, in addition to the value of the sunken vessel, the owner is 
entitled to the cost of hiring a substituted vessel for a reasonable 
time until the vessel can be replaced, 2 or some equitable compensa- 
tion for the loss of the use of the vessel. In the case of The Ronda 
(Clyde Navigation Trustees v. Bowring Steamship Co.), 3 where a hopper 
digger barge was sunk, the Court of Session allowed a sum for the 
loss of the use of the barge for a certain period from the date of the 
collision, in addition to the cost of procuring another suitable 
craft. In the case of The Edison, i the House of Lords allowed the 
cost of procuring a dredger comparable to the one which was sunk 
and the expenses incurred in fitting her out and placing her in 
position, with compensation for loss in carrying out the contract 
upon which the lost dredger was engaged, and interest on the whole 
of the assessed damages. 

(e) Cost of Raising Wreck. Where a vessel has been sunk and the 
port or other authority in whose area the wreck lies has powers to 
light, raise or disperse the wreck under the Merchant Shipping Act, 
1894, or local Acts which embody Sect. 56 of the Harbours, Docks 
and Piers Clauses Act, 1847, or a provision to the same effect, and 
the owner of the ship that has been sunk has paid, or is liable to pay, 
the public authority for the expenses incurred, he can include the 
charges in the amount of his damages against the owner of the 
wrong-doing ship. An instance of such a claim occurred in the case 
where The Baron Vernon was sunk in collision. 5 In the case of The 
Chr. Knudsen 6 the harbour authority was held to be entitled to 
institute proceedings m rem against a vessel which had negligently 
sunk another vessel, for the cost of dispersing the wreck which had 
been abandoned by the owner and was causing an obstruction as 
“damage done by a ship” within the meaning of Sect. 22, subsect. 
(1) (a) (iv) of the Supreme Court of Judicature (Consolidation) Act, 

I 9 2 5 * 

(/) Insured Value of Ship, Unexpued Premiums and Recoveries not 


1 [1910] S.G. 77a. 

* The Paeuare (1912), Shipping Gazette Reports. 2nd, 3rd, and 5th Dec , 1912. 

* (> 9 S 9 ), 34 LI- L. Rep. 319. 


1933] A.C. 449. 

(1928), 30 LI. L. Rep. 132. 
[1932] P. 153 
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Taken into Account. In arriving at the value to be recovered as 
damages for the loss of a ship by collision, the insured value has no 
bearing on the question, that being solely a matter of contract 
between the owner of the ship and his insurers, nor is there any 
claim against the owner of the wrong-doing ship for unexpired 
insurance premiums. Those are matters which do not enter into 
the assessment of damages, and likewise the wrong-doer is not 
entitled to claim any reduction in respect of any amount recovered 
under a policy of insurance. The established practice of the Admir- 
alty Registrars in these respects has never been overruled. 

(g) Wages of Crew and Repatriation Expenses. In the case of the 
wreck or loss of a ship, under Sect. 158 of the Merchant Shipping 
Act, 1894, the wages of the crew ceased at the time of loss, but that 
section has been amended by Sect. 1 of the Merchant Shipping 
(International Labour Conventions) Act, 1925, whereby in certain 
circumstances wages require to be paid for a period of unemploy- 
ment, not exceeding two months from the date of the termination 
of the services, provided the unemployment was due to the wreck 
or loss of the vessel. An authoritative ruling as regards the con- 
struction to be placed on the provisions of the Act respecting 
subsequent unemployment was given by the House of Lords in the 
cases of The Croxteth Hall 1 and The Celtic . 2 The question of the date 
from which the period of two months should run was considered in the 
case of Marsh v. Lensen Shipping, Ltd. — The Terneuzm? The owner 
of a ship which has been wrecked or lost may have to pay the 
expenses of repatriating the crew under the Merchant Shipping 
Act, 1906, Sect. 42 (1). Where wages or repatriation expenses of 
the crew are so payable by the owner of a ship they would appear 
to be recoverable against the owner of the wrong-doing ship as part 
of the damages payable by him. In the case of a foreign ship, where 
such expenses are payable by the State, without recourse against 
the owner of the ship, they are not so recoverable as part of the 
damages. 4 


Constructive Total Loss of Ship 


When a ship has been damaged by collision to such an extent 
that the owner would not be justified in repairing her, she is said 
to be a constructive total loss, to adopt a convenient marine insurance 
term, but the criterion is one of fact irrespective of the terms of the 
Marine Insurance Act, 1906, or the conditions of any policy of 
insurance on the ship. In that event the owner is entitled to recover 
from the wrong-doer for a total loss, less the damaged value of the 
vessel, and in addition the expense of raising the ship if she was sunk. 


1 

2 

3 

4 


A.C. 1126. 

A.G. 126. 

_ P *09* 

ii Craftsman , [1906] P. 153 
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In determining whether the vessel is a constructive total loss, 
regard has to be paid to all the circumstances, inclu ding the cost of 
temporary repairs necessary to complete the voyage and the vessel’s 
engagements, the main question to be borne in mind being that 
the owner of the ship must adopt the most reasonable course, and 
do everything in his power to minimise the total damages for which 
the wrong-doer is liable. 

When a damaged ship is not repaired and is treated as a con- 
structive total loss, the owner is entitled to recover from the wrong- 
doer the reasonable expenses incurred in dry-docking the vessel 
to ascertain the nature and extent of the damage sustained, and 
surveyors’ fees for estimating the cost of repairs and the value of 
the ship. 1 

The same principles apply as regards loss of freight, interest 
and repatriation expenses as in the case of an actual total loss, also 
the wage-allowances to the crew under the Merchant Shipping 
(International Labour Conventions) Act, 1925, if the vessel was a 
wreck within the meaning of the Act. 

Partial Injury of Ship 

When the damage sustained by a ship in consequence of collision 
is not such as to render her an actual total loss or a constructive 
total loss, the owner is entitled to recover from the wrong-doer the 
reasonable expenses incurred in repairing the vessel, including 
expenses incidental thereto, and for the loss of employment. The 
damages recoverable include preliminary expenses such as salvage 
and towage, discharging cargo to effect repairs to the ship, the cost 
of temporary repairs, when necessary, and the cost of permanent 
repairs, expenses of dry-docking the ship and other incidental 
expenses, loss of freight and demurrage, and the following is the 
basis of the assessment of damages in these various respects. 

(a) Preliminary Expenses. If the ship is so damaged by the col- 
lision as to require salvage assistance, the amount paid to the 
salvors, if reasonable, constitutes part of the damages recoverable 
from the wrong-doer. The owner of a vessel which is partly to 
blame for a collision between his vessel and another vessel is not 
disentitled, as the owner of a third vessel which is unconnected with 
the collision, to a salvage award for services rendered by the third 
vessel to that other vessel when in a disabled condition consequent 
on the collision. 2 Where a salvage award is made by the Admiralty 
Court it is not open to question by the wrong-doer, but the amount 
of an award by an arbitrator under a salvage agreement or an 
amount agreed between the salvors and the owner of the salved 

1 For further particulars respectmg the measure of damages m the case of the con- 
structive total loss of a ship, see The Minnehaha (1920), 6 LI. L. Rep. 12. 

a The Kafiristan, [1938] A.C 136. 
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ship might be questioned on the ground that it was excessive. The 
legal costs incurred in the salvage suit or an arbitration under a 
salvage agreement, or in effecting an amicable settlement of a salvage 
claim, if reasonably incurred, are also recoverable as part of the 
damages. 

The same principle applies as regards the towage of a damaged 
vessel into a port of refuge or to her destination or extra towage 
incurred in entering the port of destination on account of the 
vessel’s disabled condition. 

The cost of raising the ship, if reasonably incurred, and when it is 
paid or payable by its owner, is recoverable from the wrong-doing ship. 

The cost of discharging cargo to enable the ship to be repaired 
is also recoverable together with the cost of storage and reloading. 
Such expenses are usually treated as general average as between 
the damaged ship and the cargo on board and the amount recovered 
from the wrong-doing ship in respect thereof is credited to general 
average. 

(b) Temporary Repairs. It frequently happens that temporary 
repairs are effected to enable a vessel damaged by collision to com- 
plete the voyage, and thereby avoid incurring further loss, or in 
order to save expense in the cost of repairs by doing them at a home 
port instead of at a foreign port. In such circumstances the cost of 
the temporary repairs is recoverable as part of the damages, pro- 
vided that the course adopted was a reasonable one, and has not in- 
creased the total damages which the wrong-doer is called upon to pay. 

(c) Permanent Repairs. The owner of the injured ship is entitled 
to have his vessel completely repaired and to recover from the 
wrong-doer the reasonable cost of doing so, but the cost of repairs 
must not have been increased by unreasonable delay in executing 
them, nor by their having been effected at a foreign or other port 
where it was not necessary to do them. No deduction is made 
from the reasonable cost of repairs by reason of new material 
having been supplied in place of old, nor in respect of the value of 
the vessel having been increased by the repair of the collision 
damage, thereby rendering her more valuable than she was before 
the collision. 

The question of whether tenders for the repairs should be taken 
depends entirely on the circumstances of each case, and whether 
it was a reasonable course to adopt with the object of obtaining an 
efficient repair at the most reasonable cost, with due regard to the 
period required by the tenderer to do the repairs. Where the 
tender provides for a definite period in which the repairs are to be 
effected, under a time penalty in the case of failure to do so, and the 
penalty is enforceable, it should form a deduction from the allowance 
for demurrage for which the owner of the wrong-doing vessel is 
liable. 
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Any discount obtained in paying the repair bill requires to be 
deducted, also any credit for old material. 

If the repairs effected make the ship as strong and serviceable 
as before the collision the owner is not entitled to make the wrong- 
doer pay for alleged depreciation by reason of scarphing a vessel’s 
stem or a frame, but where the damage has not been completely and 
permanently repaired and the usefulness or the selling value of the 
vessel has thereby been affected, as where a damaged cylinder has been 
patched, the owner may be entitled to an allowance for depreciation. 

The cardinal principle is that the wrong-doer must pay for the 
damage he has done, and the fact that the owner has not had the 
repairs effected does not relieve the wrong-doer of his liability. If 
the damage sustained by the ship is such that it will have to be 
repaired, the fact that it has been only partially repaired, or that the 
permanent repairs have been deferred, does not deprive the owner 
of his right of recovery. He is entitled to recover the estimated cost 
of the deferred repairs at the time when they will probably be 
effected . 1 If the damaged vessel is sold unrepaired the owner is not 
thereby deprived of his right to recover the estimated cost of repairs 
as representing the measure of damages, but it is open to the owner 
of the other vessel to prove that the sale price was not affected by 
the collision damage or, if it was, that the extent was less than the 
estimated cost of repairs . 2 

(d) Cost of Dry-docking and Incidental Expenses. The expenses 
reasonably incurred for towage, pilotage, boatage, riggers, coal, oil 
fuel and stores in transporting the vessel to and from dry dock or 
place of repair, also the cost of dry-docking and shoring the vessel 
and dry-dock dues when the vessel requires to be dry-docked to 
effect repairs, and the wages of watchman and donkeyman, expenses 
for coal, fuel and stores consumed in connection with the execution 
of the repairs are part of the cost of repairs and are recoverable 
from the wrong-doer in their entirety, subject of course to the 
application of the rule of the division of loss where both vessels are 
to blame and the statutory limitation of liability, with one exception, 
and that is where repairs relating to another accident or on owner’s 
account which are equally necessary are effected concurrently with 
the collision damage repairs. In that case the expenses common to 
both sets of repairs are halved. This rule is based on the decision in 
the case of The Haversham Grange , 3 The same principle is adopted 
when neither the collision damage repairs nor the owner’s work 
was obligatory at the time that they were effected concurrently , 4 
also when the reason of the vessel being dry-docked is to effect 
owner’s repairs and the vessel is examined to ascertain whether there 

1 The Kingsway, [1918] P. 344; The Napier Star (No. 1), [1933] P 136. 

2 The London Corporation 9 [1935] P. 70. 

8 [*905] P* 307- 

4 The Royal Fusiher (1926), 25 LI. L Rep, 5 66. 
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is any under-water collision damage and to repair it . 1 * The mere fact 
that the owner takes advantage of the vessel being necessarily laid 
up for collision damage repairs to do some other work which is not 
obligatory and does not increase the cost of the collision damage 
repairs does not bring the rule of division into operation. In the 
case of The Acanthus, 2 where the collision damage repairs necessitated 
dry-docking, it was held that the owner was entitled to take advan- 
tage of the opportunity of the vessel being in dry dock to fit bilge 
keels without requiring to bear any portion of the cost of dry- 
docking. This is an application to the law of damages of the principle 
of marine insurance law on the same point, as laid down in the case 
of The Vancouver — Marine Insurance Co. v. China Trans-Pacific Steamship 
Co . 3 and' the case of The Ruabon — Ruabon Steamship Co. v. London 
Assurance . 4 5 The latter decision was approved and applied by the 
House of Lords in the case of The Chekiang A where a warship under- 
went her annual refit, for which she was not due for some months, 
concurrently with collision damage repairs, and the Admiralty was 
allowed to recover the whole cost of dry-docking the vessel from the 
wrong-doing vessel. 

(e) Cost ofi Adjusting Compasses. The cost of adjusting compasses 
necessitated by reason of the damage repairs is recoverable as an 
expense incidental to the repairs. 

( f) Survey Fees and Superintendence. The execution of damage 
repairs usually necessitates employing a marine surveyor, and a 
reasonable charge for his fees and expenses is recoverable, in addi- 
tion to an allowance for the owner’s superintendent where one is 
employed to supervise the repairs. The fees of a classification sur- 
veyor are also recoverable, as well as the expense of restoring the 
vessel to her class, but not the fees of an underwriters’ surveyor, as 
the owner of the wrong-doing vessel is not concerned with the 
question of whether the injured vessel is insured or not, but where 
the underwriters’ surveyor is the only surveyor employed, except 
the classification surveyor, a reasonable allowance is recoverable . 6 

(g) Wages and Maintenance of Crew and Other Expenses Deducted in 
Arriving at Net Profit. If the whole or any portion of the crew are 
necessarily retained on board a vessel during the period she is 
detained in port for repairs or other purpose in consequence of 
a collision it conduces to clearness for their wages and cost of 
maintenance to be shown as a separate item in the claim, as the 
ordinary running expenses of a ship are usually deducted in arriving 
at the net profit as the basis of a claim for demurrage or loss of time. 

1 The Haw (1927), 30 LI. L. Rep 3a. 

a [1902] P. 17. 

3 (1886), 11 App. Cas. 573. 

* [1900] A.C. 6. 

5 [1926] A.C. 637. 

* The Mohire, [1925] P. 27. 
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The same remark applies to coal, oil fuel and stores, but the cost of 
marine insurance, protection and indemnity club calls and manage- 
ment should not be deducted as these are running on during the 
period under repair as when the vessel is sailing. If, however, there 
is any diminution of these expenses, such as recovery of laid-up 
returns, a credit should be allowed in respect of the amount recovered 
or not expended. Another advantage of showing these expenses as 
separate items is that if the vessel were making no profit and the 
owner is consequently not entitled to claim loss of profit, he is still 
entitled to recover the expense he has reasonably incurred for wages 
and maintenance of crew and coal, oil fuel and stores during the 
period the vessel was laid up for repairs. 

(A) Demurrage or Allowance for Loss of Time or Use of Vessel . Where 
a vessel is detained for repairs in consequence of a collision with 
another vessel the owner is entitled to recover as damages a sum 
equivalent to the net profit she would have earned or has lost in 
consequence of the detention. This loss is commonly referred to as 
demurrage, although strictly speaking that word means the fixed 
sum agreed to be paid by a charterer to a shipowner as liquidated 
damages for delay beyond a stipulated time for loading or discharg- 
ing the cargo, in terms of the charter-party. 

Basis of Allowance . The law on this point was stated by Lord 
Bowen in the case of The Argentina 1 as follows — 

A ship is a thing by the use of which money may be ordinarily 
earned, and the only question m case of a collision seems to me to be 
what is the use which the shipowner would, but for the accident, 
have had of his ship, and what (excluding the element of uncertain 
and speculative and special profits) the shipowner, but for the acci- 
dent, would have earned by the use of her. It is on this principle 
alone that it is habitual to allow in ordinary cases damages for the 
time during which the vessel is laid up for repair, in addition to the 
cost of the repairs themselves. But this is merely an application of 
the general principle, and is not the measure in all cases of the loss. 
It might conceivably, upon the one hand, be the fact that the dam- 
aged ship would not and could not have earned anything at all while 
laid up for repairs, though such a case must necessarily be exceptional. 
In such circumstances nothing ought to be a lowed for demurrage. 
Upon the other hand, the direct consequence of the accident might 
be that the injured vessel was necessarily thrown out of her employ- 
ment, not merely during the period of repair, but for a longer period 
still. In such a case the loss could not properly be measured by the 
time taken in repairs alone. 

Another guiding principle was stated by Lord Herschell in the 
same case on appeal 1 2 — 

Where such a claim (for loss of freight under a charter or an 
equivalent agreement) is made the owner cannot be allowed, in 

1 (1888), 13 P.D. 191. 

2 14A.G 519. 
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addition, as a separate item, demurrage in respect of the time the 

vessel was under repair. 

If, apart from the collision, the vessel would not have traded, or 
would have been prevented from trading, during the period in 
which the collision damage repairs were effected, the owners of the 
damaged vessel are not entitled to any demurrage as part of their 
claim against the wrong-doing vessel. In the case of The York 1 the 
collision damage repairs which did not necessitate the vessel being 
dry-docked were deferred until the vessel was laid up for inspection 
afloat and in dry dock by prospective buyers, the vessel having been 
sold in the interval subject to such inspection. It was held that the 
owners were not entitled to claim any demurrage during repairs as 
the vessel would not otherwise have been trading during that period. 

It sometimes occurs, especially in the case of liners, that the 
vessel has a fixed sailing date, and repairs are effected during the 
ordinary period in port between the two scheduled voyages, in 
which case there is no claim for demurrage . 2 

Those are the main general principles upon which demurrage 
is allowed, and the question of the length of detention and the 
amount of the allowance are matters of proof as to how long the 
vessel has been detained, and what loss of profit the shipowner has 
sustained by reason of being deprived of the use of his vessel. 

If the vessel is under time-charter the question is simple and the 
owner is entitled to recover his loss of hire, less the expenses he has 
saved by reason of the vessel being laid up. 

If a voyage-charter or other engagement has been arranged and 
the vessel has not entered upon it and it is cancelled by reason of 
the collision and the consequent detention for repairs, the owner is 
entitled to recover the amount he would have earned under the 
charter or engagement less the expenses he would have incurred in 
earning it, subject to considerations as to the employment of the vessel 
after the completion of the repairs and resumption of service. 

If the owner engages another vessel to fulfil the charter and earn 
the freight the measure of loss is the amount paid for the use of the 
other vessel, less any expenses saved by reason of the original vessel 
not having been employed for the purpose. Should the owner 
substitute another of his own vessels to carry the cargo, the full 
circumstances require to be considered as regards the employment 
of the other vessel had she not been substituted for the injured 
vessel, and if she would not otherwise have been employed the 
owner may not be entitled to recover demurrage in respect of the 
damaged vessel, as the profit made by the substituted vessel may 
represent that lost by the damaged vessel, and he may not be 
entitled to recover anything more than the extra expenses he may 

a TAit fi/aci Prince (1862), Lush. 568. 
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have incurred over and above those that he would have incurred 
had the original vessel fulfilled the charter . 1 The question is really 
one of proof as to whether the owner has sustained any loss and, if 
so, what amount he is entitled to receive in order to place him as 
nearly as possible in the same pecuniary position as if the collision 
had not occurred. 

Where there has not been any loss of earnings under a particular 
charter and the owner makes a general claim for loss of the use of 
his vessel, the general practice is to take the average net earnings 
immediately before and after the period of detention. Regard must 
be paid to the trade in which the vessel is employed, and, spe akin g 
generally, it is usual to base the calculations on three voyages 
before and three voyages after the period of detention. Where that 
basis is adopted, and in arriving at the average net earnings account 
is taken of the net profit which would have been earned on a sub- 
sequent voyage had the charter not been cancelled in consequence 
of the collision and another charter substituted at less freight, the 
loss of freight arising therefrom does not constitute a separate item 
of claim in addition to the allowance for the average net earnings 
during the period of detention under repairs . 2 

If the collision damage repairs have not been effected but will 
require to be done later and the owner is entitled to recover the 
estimated cost of repairs, it has now been held that he is also en- 
titled to recover damages for the loss of the use of his vessel under 
repair, provided that she has not been lost between the time of the 
collision and the reference for the assessment of damages, but in 
arriving at the amount the probable circumstances at the time 
when the repairs are likely to be effected have to be taken into 
consideration . 3 

If the owners were not using the vessel for trading but for their 
own purposes, such as carrying their own products, the assessment 
of damages for the loss of the use of the vessel might be based on 
the current rate of freight or an allowance for loss of interest on the 
capital value of the vessel. 

Where vessels engaged in fishing are damaged by collision, the 
question of loss of profits during detention under repair is difficult 
to determine and depends on the best evidence obtainable as to 
what profit the vessel would have made but for the collision; 
evidence of what other vessels earned is admissible . 4 

In the case of a vessel under construction and whilst still in the 
builders’ hands, the measure of damages for delay is the loss of 
interest on the unpaid purchase money, plus any penalties due for 
non-delivery by a specified date. 

1 The City of Pekin (1890), 15 App. Cas. 438. 

2 The Lady Emerald (1932), 44 LI. L. Rep. 176. 

8 The Kmgsway, [1918] P. 344; The Napier Star , [1933] P. 136. 

4 The Risoluto (1883), 8 P.D. 109. 


8 — (L.103) 
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The measure of damages for loss of time in the case of non- 
trading vessels presents difficulties. Such vessels may be employed 
for utility purposes, such as warships, dredgers, lightships and craft 
owned by harbour or port authorities, or for pleasure, such as 
yachts and houseboats. 

In the case of The Chekiang 1 Lord Phillimore in the House of 
Lords stated the position to be as follows — 

Public bodies who are owners of ships employed m local public 
service may, when their vessels have been injured by collision, recover, 
among other sums, damages for their detention while under repair, 
although no gain which could be measured in money accrues to such 
bodies by the use of their ships or is lost by icason of their being put 
out of action. 


This principle was established by several decisions of the House 
of Lords, namely The Greta Holme 2 and The Marpessa 3 in the case 
of dredgers, and The Mediana 4 respecting a lightship. 

The same principle was applied by the Admiralty Court to a 
warship in the case of The Astrakhan 5 and subsequently by the House 
of Lords m The Chekiang* in the case of a warship and in The Sus- 
quehanna 1 relating to an Admiralty oil tanker. 

These various decisions were reviewed in the cases of The West 
Wales 8 and The Luimneach? relating to collision damages in the 
case of warships, and m Sunley & Co . v. Cunard- White Star Line 10 
relating to a claim for breach of contract respecting the conveyance 
of an excavating plant. 

In view of these decisions respecting vessels employed for utility 
purposes, the position may be summarised as follows — 

(i) If a substituted vessel or craft is hired, the owners of the 
injured vessel or craft are entitled to the expenses of hire and 
reasonable attendant expenses. 

If the substituted vessel is owned by the same owners as the 
damaged vessel and is kept as a permanent stand-by or reserve 
vessel in cases of emergency, the damages allowed should either 
approximate to the hire which could be obtained for the substituted 
vessel or otherwise represent the loss of the use of the damaged 
vessel, based on loss of interest on capital and depreciation, together 
with the expenses of substituting the stand-by vessel. 

(ii) Where no substituted vessel or craft has been used or hired, 
the measure of damages would be the expenditure incurred for 
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wages of crew and other necessary charges during the period the * 
vessel is under repair and loss of interest on.capital. The question 
of depreoiation during the period of unemployment whilst under 
repair may be a factor to be taken into account. The principle 
applied in the case of The Susquehanna 1 in connection with an 
Admiralty oil tanker, not intended to be let out on hire, was to base 
the allowance upon the cost of the daily upkeep and upon a calcula- 
tion of a percentage of interest on the actual value of the vessel for 
the number of days she was under repair. 

A similar basis is adopted in the case of a warship, and in the 
case of The Chekiang 2 the actual value was taken to be the original 
cost less depreciation up to the date of the collision. The rates of 
interest on capital and depreciation are such as the evidence may 
justify. In the case of The Chekiang 3 the rate of interest allowed on 
the actual value of the vessel, as damages, was 5 per cent per annum. 

(iii) In the case of a vessel or craft owned by a public authority, 
such as a dredger or hopper barge, which was intended to be let 
out on hire, the damages for loss of time are capable of being 
assessed on a commercial basis. In the case of The Tamarac 4 the 
Admiralty was awarded damages on such a basis in the case of an 
oil tank steamer which would have been chartered at the time of, 
or soon after, the collision. 

(iv) In the case of yachts and houseboats and similar craft used 
for pleasure the same principles would apply, but unless there was a 
reasonable possibility of letting such a craft out on hire, the assess- 
ment would apparently be based on loss of interest on capital 
during the period laid up for repair. If another comparable yacht 
were hired for the period the damaged yacht was under repair the 
measure of damages would be the amount paid for the hire of the 
other yacht, less any expenses saved. 

Allocation of Allowance where Two Repairs are Ejected Concurrently . 
Having explained the general principles for the assessment of 
damages for demurrage or loss of time, there is an important question 
to be considered when such time has been occupied by two sets of 
operations, such as other damage repairs or work on owner’s account. 
The principles to be applied have been definitely and clearly laid 
down in several leading cases. In that of The Acanthus , 5 it was held 
that if a vessel were necessarily laid up for collision damage repairs 
and the owner, without interfering with those repairs or prolonging 
the detention under repair, took advantage to do some work on 
his own account which was not obligatory, he could recover an 
allowance for the loss of the use of the vessel during the whole time 

1 [1926] A.C. 655 

2 [1926] A.C 637. 

3 [* 926] A.G. 637. 

4 (1926), Roscoe on Measure of Damages in Maritime Collisions , 3rd Edn., p. 172. 

6 [1902] P. 17. 
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occupied in effecting the collision damage repairs. The same 
principle was applied in the case of The Chekiang , 1 where there is a 
full exposition of the law on the point by Lord Sumner in the House' 
of Lords. In that case a light cruiser was damaged by collision, and 
when she was shortly afterwards laid up for effecting the repairs in 
dry dock the Admiralty decided that it would be a suitable oppor- 
tunity to effect at the same time the annual overhaul which previ- 
ously it had been arranged to commence a few months later. The 
House of Lords upheld the Registrar’s report, awarding the 
Admiralty an amount for the loss of use of the cruiser for the period 
under repair, together with a sum in respect of the pay and allow- 
ances of the officers and crew for the same period. The position is 
different if both operations were necessary, and according to the 
decision in the case of The Haver sham Grange , 2 the loss of time that 
is common to both operations is allocated to the first occurrence. 
In that event, if the second operation increased the time lost, the 
extra loss of time would be allocated wholly to the second occurrence. 
This treatment of the demurrage is different from that applied to 
the dry dock dues and incidental expenses common to both sets of 
repairs, which are halved, according to the decision in the case of 
The Haversham Grange . 3 

When the repairs of collision damage which do not affect the 
seaworthiness of the vessel are deferred and subsequently effected 
concurrently with owner’s repairs, neither of which are then obliga- 
tory, but will become obligatory at some future time, the proved loss 
of earnings during the period of detention is common to both repairs 
and may rightly be divided equally between them, on the same 
principle as adopted in respect of the cost of docking , 4 as neither 
repair is obligatory and it is a mutual benefit for both repairs to be 
effected concurrently. 

The same principles are applied in Scotland, respecting the 
allowance of demurrage or loss of the use of the vessel whilst under 
repairs, as appears from the decisions in Vitruvia Steamship Co. v. 
Ropner Shipping Co ., 3 The Hauk? and The Colinton ? 

(: i ) Agency and Cost of Cablegrams and Petty Expenses. When a 
collision occurs the owner of the ship is usually put to considerable 
trouble in arranging the repairs, paying the accounts, providing for 
the care and forwarding of the cargo, etc. For his extra services and 
expenses in connection with such arrangements a reasonable allow- 
ance is usually made for agency and petty expenses. Work of this 
nature is frequently undertaken on behalf of all concerned by bodies 

i [1926] A.C. 637. 
a [1905I P- 307. 

8 [1905] P. 3°7‘ 

(1926), 25 LI. L. Rep. 566 

Rep. 32. 

Rep. 136. 


* The Royal Fusilier 
8 [»923l S.C. 575. 
8 ( I 9®7)> 3° LI- L 

7 (i 9 a9), 35 U. L. 
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such as Salvage Associations and a reasonable allowance is made 
for their services and expenses. 

U) Adjusters’ Fees . As regards adjusters 5 fees, if these relate 
solely to the adjustment of the claims on the policies on ship, freight 
or cargo, they do not constitute an item in the claim against the 
owners of the wrong-doing ship, but where the services are of a 
general nature, such as arranging surveys, instructing auctioneers 
and apportioning proceeds of damaged cargo, a reasonable fee has 
been allowed. 1 In the case of The Normans tar 1 the adjusters 5 fees for 
preparing the ship and cargo claims for the purpose of the reference 
to the Registrar of the Admiralty Court were allowed as part of the 
costs of the reference, it being held by Mr. Justice Hill that the 
course adopted had saved legal expenses which would have been 
allowed as costs. 

Loss of Freight 

Where cargo is being carried under a bill of lading or other 
contract of carriage, and by reason of the collision the ship is dam- 
aged, and the shipowner is thereby prevented from earning the freight 
by not delivering the cargo at destination, he is entitled to recover 
the amount of freight so lost, subject to deduction for expenses 
saved. 


Loss of and Damage to Cargo 

Where goods are lost in consequence of a collision the assessment 
of damages arising therefrom is the same as in the case of breach of 
contract by the owner of a ship which is carrying the goods, and 
the general principle was laid down in the case of Rodocanachi v. 
Mtlburn z that it is the market value when the goods ought to have 
arrived that has to be adopted, irrespective of the goods having 
been sold “to arrive 55 at less or more than the market value, and if 
there is no market value the invoice value plus a percentage for 
profit is adopted in order to arrive at the loss sustained, in accordance 
with the principle laid down by Lord Esher, M.R., in that case — 

If there is no market for such goods, the result must be arrived at 
by estimate, by taking the cost of the goods to the shipper and adding 
to that the estimated profit he would make at the port of destination. 

The whole question of the measure of damages in this respect 
was fully reviewed in the case of The Arpad . 4 That was a claim on 
shipowners for short delivery of a quantity of Roumanian wheat 
which had been purchased by the plaintiffs at 36s. per quarter, less 
per cent, C.I.F. Hull, and resold by them at 36s. 6d. to buyers 
at Hull several months before the time of delivery. There was no 


1 

2 

3 
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The Calderon (1913), in Admiralty Registry. 

M P. 283. 

,, 18&BD.67. 

[1934) P. 189. 



84 THE LAW AND PRACTICE OF MARINE INSURANCE 

market at Hull for the purchase of this type of wheat at the time of 
failure to deliver, although a market existed in which such wheat 
could be sold and there had been a considerable fall in the price of 
wheat, the value of that type of wheat at the time of the short 
delivery having gone down to 23s. 6d. per quarter. The Registrar 
of the Admiralty Court in his award, which was affirmed by Bateson, 
J., found that as the purchasers had paid 36s. per quarter for the 
wheat they were entitled to recover that price from the shipowners 
in order to give them restitutio m integrum. It was held by the Court 
of Appeal (Scrutton, L.J., dissenting) that the damages must be 
estimated without regard to the contracts made by the purchasers 
prior to the breach, by finding what the value of the wheat would 
have been at the time of the failure to deliver, and the damages 
were assessed on the basis of a price of 23s. 6d, per quarter. The 
relevant decisions bearing on the measure of damages for breach of 
contract were fully reviewed by the House of Lords in the case of 
A/B Karlshamus Oljefabnker v. Monarch Steamship Co., 1 and there is 
also a review of them in A/S. D/S Heimdal v. Questier & Co ? 

Where the goods lost are intended for use and not for sale, and 
the importer does not replace them, or where the claimant is the 
shipper in whom the property in the goods remained until delivered 
to the consignees at final destination, without there being any 
market value there, and the invoice value in each case includes the 
cost price, shipping charges, prepaid freight and insurance and the 
shipper’s profit, effect would be given to the fundamental principle 
of placing the owner in the same pecuniary position as if no collision 
had occurred by awarding him the invoice value of the goods as 
representing his actual loss. 3 

If the goods are damaged in consequence of a collision the 
measure of damages is the difference between the sound arrived 
market value, as in the case of a total loss, and the damaged value 
on arrival or the proceeds of sale at destination or elsewhere, to- 
gether with any extra charges reasonably incurred for survey fees, 
reconditioning and warehouse rent. 

If there is delay in the arrival of the goods at destination, 
although they are not damaged, the rule was that there was no 
claim for loss of market, but the position would now seem to be one 
of evidence and, subject to proof that the loss of market was solely 
caused by the collision, such a claim would be allowed. In the case 
of Dunn v. Bucknall Brothers 4 the Court of Appeal held that — 

wherever the circumstances admit of calculations as to time of arrival 
and the probable fluctuation of the market being made with the same 
degree of reasonable certainty in the case of a sea or a land transit, 

1 (1948), 8s II. L. Rep. 137 

* (>949). 82 LI. L. Rep. 45a. 

* Laird Line v. Clan Line (The Rowan) (1926), 24 LI. L. Rep, 238, 325. 

4 [1902] 2 K.B. 614. 
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¥ 

there can be no reason why damages for late delivery should not be 

calculated according to the same principles in both cases. 

Deterioration by delay would also be recoverable if it were 
proved to be the direct result of the delay caused by the collision . 1 

Forwarding Charges and Substituted Expenses 

Where in consequence of a collision the course is reasonably 
adopted of forwarding the cargo to destination in another vessel, 
the extra expenses of forwarding, including the cost of insurance, 
would be recoverable . 2 And where the cargo, such as coal, is 
reasonably sold at a port of refuge to avoid the loss and expense, 
which would be involved in discharging, storing and reloading it on 
board the vessel, for the purpose of effecting repairs to the vessel, 
the loss by sale is recoverable on the basis of substituted expenses . 3 
The latter decision was approved by the House of Lords in the case 
of The Greystoke Castle ( Owners of Cargo ex) v. Morrison Steamship Co* 

General Average Contribution 

In the case of Greystoke Castle ( Owners of Cargo ex) v. Morrison 
Steamship Co . 5 it was held by the House of Lords that a general 
average contribution is admissible as an item of damage in collision 
proceedings against a wrong-doing vessel, overruling the decision m 
the case of The Marpessa 6 where it was held that such a claim was 
too remote, not being directly due to the collision, but one arising 
from the contractual relation between ship and cargo. 


Loss of Personal Effects of Passengers and Crew 

The loss is assessed on the actual value of the clothes and effects 
at the time of the collision and not on the original cost nor on the 
cost of replacement, but in some cases regard requires to be paid to 
the nationality of the claimant, as articles of clothing are of more 
or less value in some countries than in others. In arriving at the 
actual value due consideration must be given to the value of the 
articles to the owner, and it would not be correct to adopt the value 
for which the articles could be sold, except where the passenger or 
member of the crew lost his life in the collision and the claim is 
made by the next of kin, in which case a lower value is adopted than 
if the claim is made by the owner himself. Illustrations of the basis 
of assessment for loss of effects appear in the case of Laird Line v. 
Clan Line , The Rowan . 1 


1 

2 

3 

4 


The Parana (1877), P.D. 118. 

The Achhbster (1920), 2 LI. L. Rep. 90 
The Minn tonka , [1905] P. 206. 


1947 , 


A.C. 


265. 



86 THE LAW AND PRACTICE OF MARINE INSURANCE 

Loss of Life and Personal Injury 

Damages for loss of life and personal injury are on a different 
footing from other damages arising out of collisions at sea. 

In the case of personal injury the amount of the award would 
depend on the station in life of the claimant and the nature and 
extent of incapacity, whilst in the case of loss of life, in addition' to 
the question of the station in life of the deceased, regard requires 
to be paid to the expectation of life and the circumstances of the 
next of kin or dependants of the deceased and the extent to which 
they have suffered materially by the death of the person. In the 
case of The Aizkarai Mendi 1 there is a review of the basis of assess- 
ment of damages for loss of life. 

Interest on Damages 

Interest allowed in Admiralty, except in the case of liability 
being limited, is part of the damages, so that the injured party, so 
far as possible, may be placed in the same pecuniary position as if 
the loss had not been sustained. 

In England and Wales the rules for the allowance of interest are 
as follows: In the case of total loss of ship the interest runs from 
the date of the collision, except where freight is allowed as well as 
the value of the ship, and then it is allowed from the probable date 
of the completion of the voyage. As regards partial loss of ship the 
interest on the cost of the repairs runs from the date on which the 
repair bill was paid, and the same date is adopted for incidental 
expenses and demurrage or loss of time whilst under repair. Whqx 
the damages awarded consist of the estimated cost of repairs and 
estimated demurrage whilst the ship will be under repair at some 
future time, no allowance for interest is made, as no money has been 
expended or time lost at the time when the award is made. 2 In the 
case of cargo claims interest is allowed from the date on which the 
goods arrived or should have arrived at their destination. For loss 
of effects interest is usually allowed from the same date as that 
adopted for the principal award. In the case of claims for loss of 
life and personal injury the question depends on the nature of the 
legal proceedings and the ground of action, as such claims are on a 
different footing from other damages arising out of collisions at sea. 
As a general rule interest runs from the date of the report or the 
decree of the Court. 

The rate of interest allowed for ordinary collision damages is 
5 per cent, except where liability is limited, when only 4 per cent 
is allowed, but the period for which interest is allowed in the 
latter case is from the date of the collision to the date of payment 
into Court. The reason for this distinction is that the damages are 
1 [1938] P. a6 3 . 

3 The Napier Star, [1933] P. 136, 
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not assessed after the liability has been determined, but are fixed 
by statute and interest is not part of the damages so fixed. In 
limitation suits interest is payable not by way of damages, but on 
the principle that the wrong-doer has been in possession of the 
money since the date of the collision and that having had that 
money he has had the use of it, instead of the injured party. 1 

As regards the statutory provision respecting the allowance of 
interest on damages, Sects. 28 and 29 of the Civil Procedure Act, 
1833, ceased to have effect by reason of the Law Reform (Miscel- 
laneous Provisions) Act, 1934, Sect. 3 (1) of which is as follows — 

In any proceedings tried in any Court of record for the recovery 
of any debt or damages, the Court may, if it thinks fit, order that 
there shall be included m the sum for which judgment is given interest 
at such rate as it thinks fit on the whole or any part of the debt or 
damages for the whole or any part of the period between the date 
when the cause of action arose and the date of the judgment: 
Provided that nothing in this section — 

(a) shall authorise the giving of interest upon interest; or 

( b ) shall apply in relation to any debt upon which interest is 
payable as of right whether by virtue of any agreement or other- 
wise; or 

(■ c ) shall affect the damages recoverable for the dishonour of 
a bill of exchange. 

The Act does not extend to Scotland or Northern Ireland, and 
as regards the expression “court of record,” all divisions of the High 
Court of Justice are courts of record. 

In Scotland the practice as regards the allowance of interest on 
collision damages is different in some instances from that in England, 
but so far as direct damages are concerned it is practically the 
same. As regards repairs actually effected interest is allowed from 
the date upon which the repair bill was paid, but on a claim for 
demurrage during the period that the ship is under repair interest 
is allowed only from the date of the decree. 2 The rule of Scots law 
as regards the allowance of interest on damages was reviewed by the 
House of Lords in Kolbxn & Sons v. Kinnear . 3 

Rate of Exchange 

An English court of law in an action in tort can only award 
damages in English currency, and if a claim is made in foreign 
currency, the rate ruling when the loss was sustained is the basis to 
adopt. In the case of The Volturnof where there was a claim in 
foreign currency for loss of hire whilst the ship was undergoing 
collision damage repairs, it was held by the House of Lords that 
the rate of exchange to be taken for converting the loss expressed 

1 The Theems, [1938] P. 197 

2 Vitrvma Steamship Co. v. Ropner Shipping Co [1923] S.C. 574. 

3 [1931] S.C. (HL) 128. 
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in foreign currency into sterling was that ruling at the time of the 
detention* In the case of damage repairs the rate of exchange 
should be that ruling at the time they were executed and paid for. 
The whole question of the rate of exchange to be adopted in actions 
in tort and for breach of contract was exhaustively reviewed in the 
judgments delivered in that case, and the general principle laid 
down was applied in the case of The Canadian Transport 1 relating to 
loss of cargo, and in the case of The BaarrP relating to the cost of 
repairs. 

When a foreign judgment is registered in this country under the 
Foreign Judgments (Reciprocal Enforcement) Act, 1933, the rate 
of exchange to be adopted is that ruling at the date of the judgment 
of the original Court, as provided by Sect. 2 (3). 

Cost of Reference for Assessment of Damages 

When the assessment of damages is made by a reference to the 
Registrar of the Admiralty Court the costs are within his discretion, 
but the general rule is that the claimant is entitled to recover from 
the owner of the ship in fault the taxed costs of proving his claim. 

Assessment of Damages 

Whilst the Scottish courts are not bound by decisions in the 
English courts, except the House of Lords, the principles of assess- 
ment of collision damages are the same in both countries. 


EXAMPLES OF THE ASSESSMENT OF COLLISION DAMAGES 

i. Total Loss 


1. Value of vessel 

(Amount allowed based on evidence of 
valuators) 

2. Wages of crew during period of unemploy- 

ment by reason of loss of vessel, not exceed- 
ing two months ..... 

3. Expenses of repatriation of crew . 

4. Freight lost on collision voyage . 

(Deduction made for expenses saved) 

5. Freight lost on intended voyage subsequent 

to collision ...... 

(Deduction made in respect of expenses 
saved and contingencies) 

6. Agency and expenses .... 

7. Loss of effects of crew .... 

8. Loss of cargo, market value at destination . 

(Deduction made for freight and landing 
charges saved) 


Claimed 

Allowed 

£9,000 

£6,000 

240 

240 

80 

80 

600 

500 

400 

200 

25 

20 

780 

620 

4,250 

3,500 

£15.375 

£n,i6o 


1932)9 43 LI L. Rep. 409. 
>9341 P- 
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2. Partial Injury of Ship and Collision Damage Repairs Effected 
at Home Port Concurrently with Prior Damage Repairs and 
Occupying Same Period and Both being Obligatory at the 
Time 


Claimed 

1. Collision, damage repairs .... 10,000 


(Deduction made for discount obtained) 

2. Dry-docking, shoring, undocking and dry 

dock dues ... . 500 

(Halved between collision damage repairs 
and prior damage repairs) 

3. Towage, pilotage and boatage to and from 

dry dock ...... 100 

4. Coal and engine-room stores consumed trans- 

porting vessel to and from dry dock and in 
connection with repairs .... 50 

5. Wages and maintenance of part crew retained 

on board during period under repair . 80 

(In lieu of wages of riggers, donkey-man 
and watchman) 

6. Demurrage for loss of use of vessel whilst laid 

up for repairs .... 2,000 

(Allocated to prior damage repairs) 

7. Classification surveyor’s fees m connection 

with collision damage repairs ... 15 

8. Underwriters’ surveyor’s fees and expenses in 

connection with collision damage repairs . 60 

9. Owners’ superintendent’s services in connec- 

tion with collision damage repairs and ex- 
penses . 35 

10. Agency and petty expenses .... 25 


Allowed 

£9.750 


250 


50 


25 

40 


15 


30 

15 


£12,865 £10,175 
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3. Partial Injury of Ship, including Salvage, Port of Refuge 
Expenses, Temporary Repairs, and Permanent Repairs 
Effected at Home Port Concurrently with Special Survey 

WHICH WAS NOT DUE. 

Claimed Allowed 

1 • Salvage £3,000 

Interest on salvage award . . 100 

Costs re salvage award . 200 

£ 3 > 30 ° £ 3 > 3 °o 

2. Harbour dues at port of refuge, landing, 

storing and reloading part cargo discharged 
to effect temporary repairs, surveyors’ fees 

and agents’ charges .... 1,000 1,000 

3. Temporary repairs ..... 400 400 

4. Permanent repairs at home port . . 8,000 8,000 

5. Dry-docking, shoring, undocking and dry- 

dock dues ..... 200 200 

6. Towage, pilotage and boatage to and from 

. dry dock 75 75 

7. Coal and engine-room stores consumed trans- 

porting vessel to and from dry dock and m 

connection with collision damage repairs . 80 80 

8. Wages and maintenance of part crew neces- 

sarily retained on board during period 

under repair. .... 120 120 

9. Demurrage or loss of use of vessel whilst laid 

up for repairs ..... 3,000 2,000 

(Allowance based on average net earn- 
ings for 3 voyages before and 3 voyages 
after period of detention) 

10. Classification surveyor’s fees in connection 

with collision damage repairs ... 20 20 

11. Underwriters’ surveyor’s fees and expenses 

in connection with collision damage repairs 70 40 

(No owners’ surveyor employed) 

12. Agency 25 20 

£16,290 

13. Damage to cargo by discharge at port of 

refuge ...... 500 

14. Loss of life of seaman and injury to fireman. 450 


£! 5>255 
500 

450 


£17,240 £16,205 
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INSURANCE AGAINST COLLISION LIABILITIES 

The damage sustained by a ship in consequence of collision with 
another ship, whether it occurs without fault in either ship or by 
the fault of either or both ships, is a loss by a peril of the sea within 
the meaning of that term in an ordinary policy of marine insurance, 
and the insurers are liable to indemnify the assured for the damage 
sustained by his ship, subject to the terms of Sect. 55, subsect. 2 (a) 
of the Marine Insurance Act, 1906. 

The liability of the owner of a ship for damages payable to other 
persons in consequence of the damage done by his ship to another 
ship or other property afloat or ashore is not covered under an 
ordinary policy of marine insurance on the ship, either as a loss by 
a peril of the sea or otherwise. Such liability, however, may be the 
subject of marine insurance against third party risks, as provided 
for in Sect. 3, subsect. 2 ( c ) of the Marine Insurance Act, 1906, but 
it is a separate contract and requires to be effected in express terms. 
The origin of the Collision Clause, or Running Down Clause as it is 
sometimes called, and to a large extent its development, are the 
result of actions brought against insurers in respect of claims for 
which the Courts held that there was no right of recovery within the 
terms of the policies of insurance. 

The introduction of the clause was in consequence of the decision 
in the case of Be Vaux v. Salvador , x In that case, a ship came into 
collision with a steamer, and both of them sustained considerable 
damage for which each vessel was found to be equally in fault. On 
the basis of single liability the ship had to pay a balance to the 
steamer, which the owner of the ship sought to recover under the 
policy on the ship as a particular average loss caused by perils of the 
sea. The Court, per Lord Denham, C.J., held that the owner could 
not recover on the ground that the liability to pay the sum in 
question was neither “a necessary nor a proximate effect of the 
perils of the sea, but (one) growing out of an arbitrary provision of 
the law of nations.” 

This decision did not affect the position that loss of or damage to 
a ship sustained by collision is a loss by a peril of the sea; it only 
applied to the damages payable by the owner of a ship in con- 
sequence of his ship colliding with or doing damage to another 
vessel by reason of negligent navigation. 

1 (1835), 5 L-J- (KB.) 134. 
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One of the earliest forms of collision clause which was inserted 
in policies on ships in consequence of this decision was in the 
following terms — 

And we the assurers do further covenant and agree that in case 
the said vessel shall by accident or negligence of the master or crew 
run down or damage any other ship or vessel, and the assured shall 
thereby become liable to pay and shall pay as damages any sum or 
sums not exceeding the value of the said vessel and her freight by or 
m pursuance of any judgment of any Court of law or equity given in 
any suit or action defended with our previous consent in writing, we 
the assurers shall and will bear and pay such proportion of three- 
fourth parts of the sum so paid as aforesaid as the sum hereby assured 
bears to the value of the said vessel and her freight. 

This form of the collision clause was in use before the passing of 
the Merchant Shipping Act, 1894, and when the statutory limita- 
tion of a shipowner’s liability for damage to property was the value 
of the ship and freight, as explained in Chapter IV. 

The restriction of the indemnity to three-fourths was intended 
as a safeguard in order to ensure that precautions would be taken 
by the master and crew to prevent the vessel from colliding with 
another vessel, but it is doubtful if any such restriction could prevent 
collisions occurring, and the increased values of the property at risk 
and the extent of the liabilities involved necessitated shipowners 
insuring against the remaining one-fourth, which was done either 
by using a full four-fourths collision clause or by entering the vessel 
in one of the various mutual Protection and Indemnity Associations 
which were established to protect and indemnify shipowners in 
respect of these and other liabilities. Subject to certain modifica- 
tions, the provisions of the Marine Insurance Act, 1906, are applic- 
able to mutual insurance, according to Sect. 85 of that Act. 

Interest payable as part of the damages, or in addition to the 
damages when the liability is limited, requires to be taken into 
account in connection with the restriction of the indemnity to 
three-fourths. 

There was an important development as a result of the decision 
in the case of Xenos v. Fox . 1 In that case the owner of a vessel was 
sued for the loss of another vessel which had been sunk as a result 
of a collision with his vessel, and he successfully defended the claim 
and thereby escaped liability, but incurred certain costs which he 
sought to recover under the policy on his vessel which, in addition 
to the sue and labour clause, contained a collision clause in the form 
in which it was originally introduced, whereby the underwriters 
agreed to indemnify the owner for three-fourths of any damages he 
might have to pay by reason of his vessel colliding with another 
vessel Although the consent of the underwriters had to be obtained 
to the action being defended, there was no specific provision in the 
1 (1868), L.R. 4 C.P. 665. 



INSURANCE AGAINST COLLISION LIABILITIES 95 

clause that the underwriters were also liable for costs in doing so 
when their consent had been obtained, and in those circumstances 
the owner sought to recover the costs under the sue and labour 
clause in the policy on the ground that, had they not been incurred, 
there would have been a claim on underwriters under the co llis ion 
clause. The Court rejected the claim on the ground that the sue 
and labour clause applied only to the ordinary perils covered by the 
policy and did not extend to those covered by the collision clause, 
which was a separate and distinct contract from that contained in 
the policy itself and the clause did not contain any provision relating 
to costs. 

In consequence of that decision a paragraph was added to the 
clause providing that where the liability of the vessel for a collision 
had been contested with the consent of the underwriters they would 
pay the same proportion of the costs as of the damages, namely 
three-fourths. 

A further development took place as a result of the decision in 
the case of The Balnacraig — The London Steamship Owners 5 Mutual 
Insurance Association v. The Grampian Steamship Co ., 1 where the principle 
of single liability was applied in connection with a claim made 
under the collision clause in the policy on the ship. 

The principle of single liability had previously been laid down 
in the case of The Khedive — The Stoomvaart Maatschappj Nederland v. 
The Peninsular & Oriental Steam Navigation Co ., 2 that where two 
vessels are in collision for which both are to blame there are not two 
liabilities, a separate one on the part of the owner of each vessel to 
the owner of the other vessel for his proportion of the loss of the 
other, but only one liability on the part of the owner of the vessel 
that has done the greater damage for the difference between his 
proportion of the damages of the other vessel and the latter's pro- 
portion of the damages of his vessel. Originally the damages were 
divided equally but the Maritime Conventions Act, 19 n, provides 
that the division may be in other proportions than one half and 
one half, having regard to the degree of fault, but that Act does not 
affect the principle of single liability. 

The application of the principle of single liability produced a 
peculiar result in the case of The Balnacraig , 3 the owner of which 
received a balance from the owner of the other vessel after deducting 
one-half of the damage done to that other vessel, and it was held 
that he was not entitled to recover under the collision clause in the 
policy any portion of that amount so deducted for damage done 
to the other vessel, because as a matter of fact he had not paid 
anything to the owner of the other vessel. 
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As a result of this decision a paragraph was added to the collision 
clause providing that when both vessels are to blame, then unless 
the liability of the owners of one or both of the vessels becomes 
limited by law, claims under the clause shall be settled on the 
principle of cross-liabilities, as if the owner of each vessel had been 
compelled to pay to the owner of the other vessel such one-half or 
other proportion of the latter’s damages as may have been properly 
allowed in ascertaining the balance or sum payable by or to the 
assured in consequence of the collision. 

The claims recoverable under the collision clause were consider- 
ably restricted by the introduction of the Proviso or Exceptions 
Clause at the end of the collision clause to the effect that the collision 
clause shall not extend to any sum which the assured may become 
liable to pay for removal of obstructions under statutory powers, 
for injury to harbours, wharves, piers, stages and similar structures, 
consequent on such collision, or in respect of the cargo or 
engagements of the insured vessel, or for loss of life or personal 
injury. 

As was seen when considering the nature of the damages which 
an owner of a ship may be liable to pay as arising out of a collision, 
consequential losses may form part of the damages he may be called 
upon to pay, and under the form of collision clause as originally 
introduced differences arose as to whether such consequential losses 
were recoverable thereunder. 

In the case of Burger v. Indemnity Mutual Marine Assurance Co ., 1 
the ship insured came into collision with a tug, which thereby 
became a wreck. The wreck was removed by conservancy com- 
missioners under statutory powers, and the owners of the tug 
recovered from the owners of the ship the expenses of removal which 
they had been compelled to pay to the commissioners. The owners 
of the ship sought to recover the amount from their underwriters 
under the collision clause in the policies which provided that the 
underwriters would indemnify the assured in respect of any sums 
that they might be found liable to pay “in respect of injury to such 
other ship or vessel, etc.” The Court held that the cost of removing 
the wreck paid by the assured as part of the collision damages was 
not a sum paid “in respect of injury to such other ship or vessel” 
within the meaning of the collision clause, and that the assured was 
not entitled to recover it from the underwriters. 

Another development was in connection with claims for loss of 
life or personal injury. In Taylor v. Dewar? decided in an English 
court, it was held that claims for loss of life which the owner of a 
ship had been compelled to pay by reason of his ship colliding with 
another ship were not recoverable under the collision clause, but in 
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Scotland the Court of Session held that such claims were recoverable . 1 

Any uncertainty about the right of recovery under the co llisio n 
clause for such consequential losses was set at rest by the intro- 
duction of the proviso or exceptions clause which expressly excludes 
them. 

On the other hand, the application of the collision clause was 
extended to a collision between two vessels belonging to the same 
owner by the introduction of the sister-ship clause. This was in 
consequence of the decision in the case of Simpson v. Thompson . 2 
That case was in respect of a collision between two ships belonging 
to the same owner, and one of them, with cargo on board not 
belonging to the shipowner, was sunk by the fault of the other ship. 
The claims exceeded the limited liability of the wrong-doing ship, 
and the shipowner paid into Court the amount for which he was 
entitled to limit his liability under the Merchant Shipping Act. 
The underwriters on the ship which had been sunk, who had paid 
a total loss, sought to recover a proportion of the limited liability 
fund paid into Court applicable to the value of the ship which was 
sunk, but the Court held that they were not entitled to any portion 
of the fund as the rights they acquired by subrogation on paying 
the total loss were no greater than those possessed by their assured, 
and that in that instance there were no rights as the shipowner, 
as the owner of the innocent ship, could not sue himself as owner of 
the wrong-doing ship. The sister-ship clause places the owner of 
the two ships in the same position as if they were separately owned. 

Those are the main features of the origin and development of 
the collision clause. 

Formerly there were a number of different forms of collision 
clause in use, but they have been largely superseded by the form of 
collision clause appearing in the clauses issued by the Institute of 
London Underwriters, and it will be well to confine attention to the 
terms of that particular clause. 

1 Excelsior Co v. Smith (i860), 2 LT 90 (Sc ), Coeyv. Smith (1860), 22 D 955. 

2 (1877), 3 App Cas. 279. 
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INSTITUTE COLLISION CLAUSE AND SPECIAL 
COLLISION CLAUSES 

INSTITUTE COLLISION CLAUSE 

The present form of the Collision Clause, with the Proviso or 
Exceptions Clause and the Sister-ship Clause incorporated therein, 
as issued by the Institute of London Underwriters, is as follows — 

i . And it is further agreed that if the Ship hereby Insured shall 
come into collision with any other Ship or Vessel and the Assured 
shall in consequence thereof become liable to pay and shall pay by 
way of damages to any other person or persons any sum or sums in 
respect of such collision the Underwriters will pay the Assured such 
proportion of three-fourths of such sum or sums so paid as their 
respective subscriptions hereto bear to the value of the Ship hereby 
Insured, provided always that their liability in respect of any one 
such collision shall not exceed their proportionate part of three-fourths 
of the value of the Ship hereby Insured, and in cases in which the 
liability of the Ship has been contested, or proceedings have been 
taken to limit liability, with the consent in writing of the Undersigned, 
they will also pay a like proportion of three-fourths of the costs which 
the Assured shall thereby incur, or be compelled to pay; but when 
both Vessels are to blame, then unless the liability of the Owners of 
one or both of such Vessels becomes limited by law, claims under this 
clause shall be settled on the principle of cross-liabilities as if the 
Owners of each Vessel has been compelled to pay to the Owners of the 
other of such Vessels such one-half or other proportion of the latter’s 
damages as may have been properly allowed in ascertaining the balance 
or sum payable by or to the Assured in consequence of such collision. 

Provided always that this Clause shall in no case extend to any sum which 
the Assured may become liable to pay , or shall pay for removal of obstructions 
under statutory powers , for injury to harbours , wharves , piers , stages, and 
similar structures , consequent on such collision; or in respect of the cargo or 
engagements of the Insured Vessel , or for loss of life or personal injury . 

2* Should the Vessel hereby insured come into collision with or 
receive salvage services from another Vessel belonging wholly or in 
part to the same owners, or under the same management, the Assured 
shall have the same rights under this policy as they would have were 
the other Vessel entirely the property of owners not interested in the 
Vessel hereby insured; but in such cases the liability for the collision 
or the amount payable for the services rendered, shall be referred to 
a sole arbitrator to be agreed upon between the Underwriters and 
the Assured. 

Separate Contract Applicable to Each Collision 

The effect of the words “it is further agreed” is that the contract 
contained in the collision clause is a separate and distinct contract 
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from that contained in the policy itself^ and that Underwriters are 
liable for claims falling under that clause in addition to those 
recoverable under the policy. 

Another consideration is that the agreement to indemnify the 
assured in respect of damages arising out of “any one such collisio n’' 
entitles the assured to invoke the clause in the case of each co llisi on 
in which the insured ship is involved during the currency of the 
policy. The question whether what occurred constitutes one 
collision or two or more collisions is one of fact, and depends not 
on the lapse of time between the collisions, but whether they are 
the result of the same act of negligence. If they are, then it consti- 
tutes one collision, with only one claim under the collision clause, 
and the limitation of liability, if it arises, applies to the aggregate 
damages arising out of that act of negligence. If the collisions are 
held not to have arisen from the same act of negligence, the owner 
is liable up to the extent of his liability in respect of each collision, 
and consequently can claim under the collision clause in respect of 
each collision. 

Application of the Clause to Charterers 

By the addition of the words “or charterers” after the word 
“assured,” which appear in some forms of the collision clause, the 
clause is made to apply to the damages which the charterers may 
be called upon to pay arising out of the collision of the vessel with 
another ship or vessel. This may arise where the charterers provide 
the crew and are thereby responsible for the navigation of the ship, 
because the liability for damage done by the ship in consequence 
of negligent navigation rests on the person responsible or the 
employer of the person responsible and not on the owner, qua owner. 
As was seen when the Maritime Conventions Act, 1911, was under 
consideration, the provisions of the Act apply to charterers by 
demise, and by the Merchant Shipping Act, 1906, Sect. 71, the 
right to limit liability granted by the Merchant Shipping Act, 1894, 
to the owners of a ship was extended to charterers who by reason 
of the terms of the charter-party are in control of the ship by 
providing the crew. 

The addition of these words to the collision clause was in con- 
sequence of the decision in the case of The Barnstaple — Boston Fruit 
Co. v. British & Foreign Marine Insurance Co . 1 In that case the 
charterers, who had provided the crew and had thereby been held 
liable for the damage caused by the collision of the ship with another 
vessel by reason of the negligent navigation of the ship, sought to 
recover three-fourths of the damages they had paid from the Under- 
writers on the policy on ship containing the collision clause which 
the owners of the ship had effected, but the Court held that the 

1 [1906] A.C. 336 
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charterers were not entitled to the benefits of the policy and could 
not recover; the conditions of the collision clause had not been 
fulfilled as the owners were not liable for the collision damages in 
question. 

Meaning of “Any Other Person or Persons ” 

The damages recoverable under the collision clause are not 
confined to those paid to the owners of the other ship or vessel and 
the property on board, and the words “any other person or persons” 
extend the indemnity to damages paid to any third person in con- 
sequence of the collision, provided the damages are not of a nature 
as are expressly excluded in other portions of the clause. In France , 
Fenwick & Co. v. Merchants’ Marine Insurance Co ., 1 a steamer in pro- 
ceeding up a river collided with another steamer and caused her to 
collide with a third steamer and was held liable for the damages 
sustained by both steamers. The Court held that the owner of the 
wrong-doing steamer was entitled to recover under the collision 
clause three-fourths of the damages paid not only to the steamer with 
which his steamer had been in actual collision, but also of the damages 
he had paid to the owners of the third steamer, because such 
damages were a consequence of the first collision, and the owner of 
the third steamer came within the meaning of “any other person 
or persons” mentioned in the clause. 

Costs, including Bail Fees 

The undertaking to indemnify the assured in respect of costs is 
supplementary to that respecting damages, so that costs are recover- 
able in addition to the maximum right of recovery under the clause 
for damages. 

There is a maritime lien on a vessel in respect of damages 
caused by her arising out of a collision and the vessel is liable to 
be arrested in proceedings in rem in the Admiralty Court. In order 
to avoid the vessel being arrested, or to obtain her release if she has 
been arrested, the owner requires to provide security pending the 
determination of the question of liability for the collision. In some 
cases the shipowner’s own guarantee is accepted, or an undertaking 
by his solicitors, but otherwise bail has to be provided. In that 
event the bail fees are regarded as part of the costs and are dealt 
with as costs of defending the claim made upon the owner. 

Interest 

There is no specific provision in the collision clause as regards 
the recovery of interest. Except when the liability is limited, the 
interest allowed is part of the damages, and the total amount 
recoverable under the collision clause, excluding costs, in respect of 

1 [1915] 3 K.B. 290. 
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any one collision cannot exceed three-fourths of the amount insured. 
Where the shipowner’s liability is limited interest is payable in 
addition to the statutory limit of liability. Although there is no 
specific provision as regards the recovery of interest the position 
would appear to be the same when interest is payable in addition 
to the statutory limit of liability, that the assured’s right of recovery 
under the collision clause for damages and interest in respect of 
any one collision cannot exceed three-fourths of the amount insured. 
Whilst the clause provides that the assured’s liability in consequence 
of the collision shall be “by way of damages,” it does not follow 
that interest is only recoverable under the clause when the liability 
is unlimited and it is part of the damages; the purpose of tha t 
expression is to restrict the application of the clause to a liability 
arising in tort, and not one arising otherwise. Interest payable on the 
statutory limit of £8 per ton may be regarded as having been paid 
“by way of damages” and be recoverable under the collision clause, 
provided that the insured value of the vessel is an amount equal to, 
or in excess of, the statutory limit of liability of £8 per ton plus 
interest, the paramount condition being that, excluding costs, the 
underwriters’ liability shall not exceed their proportionate part of 
three-fourths of the vessel’s insured value; that is, three-fourths of 
the amount insured. 

Collision Clause Affords only Partial Indemnity for Collision Damages 

A very important point to bear in mind about the collision clause 
is that it affords the owners or charterers of a ship only a partial 
indemnity in respect of the damages they may be liable to pay by 
reason of the collision of the ship with another ship or vessel. 

As was seen when the question of the Measure of Damages was 
under consideration, the damages which require to be paid by the 
wrong-doing ship are those which flow directly and in the usual 
course of events from the accident, whether there has been actual 
contact or not between the vessels, and the damages consist of direct 
damages and consequential damages, such as loss of or damage to 
a vessel, including expenses incidental to the repairs, salvage and 
general average expenses, loss of the use of the other vessel or 
demurrage, loss of and damage to cargo, loss of freight and passage 
money, loss of or damage to the personal effects of passengers and 
crew, loss of life and personal injury, and damage done to a third 
ship or stationary object, such as a pier or a wharf, in consequence 
of the collision, also the cost of removing the wreck of the other 
vessel. 

Whilst that is the extent of the damages which the owner of a 
ship is liable to pay to other persons in consequence of the ship 
colliding with or causing damage to another ship or vessel, the use 
of the words “in consequence thereof” (i.e. the collision) in the 
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collision clause is qualified by the subsequent terms of the clause 
and by the specific exceptions contained in the Proviso or Exceptions 
Clause. 

It is only in respect of certain of those damages for which the 
owner is liable, and then only to a limited extent, that the collision 
clause affords protection to the assured, and the restrictions to the 
rights of recovery may be summarised as follows — 

(a) There must have been actual contact; 

( b ) The object with which the ship has collided must have been 
a ship or vessel; 

(c) The right to indemnity is dependent on the assured being 
liable to pay and paying the damages; 

(d) The damages are those arising from a tort, as distinct from 
that arising otherwise; 

(e) The indemnity is restricted to three-fourths of the liability 
in respect of those damages to which the clause applies; 

(/) The clause does not apply to certain specified damages 
which the assured may have to pay. 

These various restrictions will now be considered in detail and 
with regard to the express terms of the clause. 

(a) Actual Contact. The provision that the ship shall “come into 
collision with another ship or vessel” excludes those cases where 
there has not been any actual contact between the two vessels, as 
where through negligent navigation a vessel causes another to alter 
her course whereby she is driven ashore or collides with another 
ship, or where through excessive speed she causes another ship or a 
lighter to range against a wharf whereby damage is done. 

An exception may require to be made where the insured vessel 
is in tow of a tug, and it is the tug which collides with the other 
vessel for which the owner of the ship is held wholly or partly liable 
by reason of the fact that notwithstanding that the motive power 
is in the tug, those on board the ship are in control of the navigation, 
thereby rendering the owners of the ship liable for the damage done 
by the tug owing to the negligence or contributory negligence of 
their servants. In the case of The JViobe — McCowan v. Bame, 1 where 
damage was done to another vessel by reason of the tug colliding 
with her, for which the owners of that vessel recovered damages 
from both the tow and the tug, the Court held that the owners of 
the tow were entitled to recover under the collision clause the 
damages that they had been compelled to pay to the owners of the 
other vessel on the ground that the collision of the tug must be 
taken to have been a collision of the insured ship with that vessel, 
the tug and tow in the circumstances being regarded as one. The 
liability of underwriters under the collision clause in this respect is 
confined to cases where the owners of the vessel are liable in tort 

1 [1891] A.C. 401. 
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and does not extend to cases where the shipowner’s responsibility 
arises under the special terms of the towage contract whereby he has 
undertaken liabilities other than those for which apart from such 
contract he would not have been legally responsible. This follows 
from the principle adopted in the case of Furness Withy & Co. v. 
Duder. 1 

Meaning oj Word “ Collision .” In marine insurance, a restricted 
meaning is attached to the word “collision” as applying only to 
actual contact of one vessel with another vessel , 2 but the context 
may imply a wider meaning. In the case of Union Marine Insurance 
Co. v. Berwick j a vessel was insured “against risk or loss or damage 
through collision with any other ship or vessel, or ice, or sunken or 
floating wreck, or any other floating substance, or harbours or 
wharves, or piers or stages, or similar structures.” The vessel was 
lost by being driven by the wind against a breakwater, and it was 
held that the loss was caused by “collision” and was therefore 
within the words and covered by the particular policy. In the case 
of The Munroe 4 damage caused by grounding on a sunken wreck 
was held to come within the meaning of the words, “damage 
through collision with any other ship or vessel or . . . sunken . . . 
wreck.” Contact with rocks after stranding has been held to be 
collision with an object within the meaning of the expression 
“damage received by collision with any object (ice included) other 
than water .” 5 

The restricted meaning to be attached to the word “collision” 
in the collision clause is made clear by the addition of the words 
“any other ship or vessel.” These words not only restrict the meaning 
of the word “collision” but also the nature of the object damaged, 
for which there is a right of recovery under the collision clause, and 
the assured is consequently not protected against liabilities due to 
his vessel running into a dock wall or quay or a breakwater, or any 
object which cannot be described as a ship or vessel. 

(b) Meaning oj Expression “Any Other Ship or Vessel .” The object 
with which the insured ship has been in collision must be a ship 
or vessel, and it is sometimes difficult to determine whether 
the particular object is a ship or vessel within the meaning of the 
clause. 

The meaning of the two words “ship” and “vessel” has already 
been considered in Chapter IV in connection with the statutory 
limitation of liability and questions of jurisdiction, and the matter 
now dealt with is the meaning to be attached to those words appear- 
ing in the collision clause. 


1 [1936] 2 K.B. 461. 

* Richardson v. Burrows (1880), Lowndes Mar. Ins. (2nd Edn.), p. 199 
8 [1895] 2 Q.B. 279. 

4 [1893] P. 248 

8 Mancomunidad del Vapor Frumiz v. Royal Exchange Assurance Corpn.. [1927] 1 K B *67. 
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The Marine Insurance Act, 1906, in No. 15 of the Rules for 
Construction of Policy, defines the constituent parts of a “ship” for 
the purposes of the Act, but it does not contain any definitions of 
the terms “ship” and “vessel.” 

The question of whether the object with which the insured ship 
has been in collision comes within the meaning of the expression 
“any other ship or vessel” appearing in the collision clause may be 
affected by the decision or a ruling given in the proceedings to 
determine the question of liability for the collision or the right to 
claim limitation of liability within the terms of the Merchant 
Shipping Acts, or in connection with the Regulations for Preventing 
Collisions at Sea, the Rules or Orders as regards the jurisdiction of 
the Courts, or otherwise, but whilst such a decision or ruling would 
have an important bearing on the subject the question involved in 
the construction to be placed on the expression used m the collision 
clause would still remain one of fact. 

The use of the word “vessel” is evidently intended to get over 
the difficulty of the word “ship” having a technical meaning, apart 
from its general meaning, as mentioned in the Introduction, and 
there is no word in the English language, as there is in some other 
languages, to denote a sea-going carrying craft; the word “vessel,” 
when used otherwise than as meaning a hollow utensil or receptacle 
for holding liquids or other things, is probably the most appropriate 
word to denote not only a sea-going vessel but also any carrying 
craft used in water-navigation. The definitions of the terms “ship” 
and “vessel” in the Merchant Shipping Acts and in other Acts are 
not comprehensive, but only provide that the words shall for 
particular purposes be taken to include certain objects, without 
excluding other objects which come within the meaning of the 
terms, as explained in Chapter IV. 

The construction placed on the expression “any other ship or 
vessel” in the collision clause has been the subject of several decisions 
in our Courts of law. 

A pontoon crane was held not to be a ship or vessel in the follow- 
ing circumstances. The pontoon had a crane mounted on it for 
lifting heavy loads and was permanently moored to a river bank in 
a naval dockyard. It was struck by a steamer which was entered 
in a mutual protection association, the rules of which covered 
damages to the extent of one-fourth which the owner of the steamer 
might, in consequence of a collision, become liable to pay in respect 
of damage caused by the steamer to “any other ship or vessel,” 
also the whole damages he might become liable to pay in respect of 
damage done by the steamer to “any fixed or moveable things 
other than ships or vessels.” It was held that the pontoon was not 
a ship or vessel, but came within the meaning of the expression 
“any fixed or moveable things other than ships or vessels,” the 
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association being consequently liable for the whole damages. In 
the course of his judgment Roche, J., observed that— 

the primary purpose for which the pontoon is designed and adapted 
is to float and to lift, and not to navigate Whatever other qualities 
are attached to a ship or vessel, the adaptability for navigation, and 
its uses for that purpose, is in my judgment one of the most essential 
elements. It may be that there are floating cranes, and I think there 
are, which may be ships or vessels within the language of various 
Acts of Parliament, and which may be ships or vessels within the 
meaning of this rule, but having regard to the facts of this case, this 
pontoon is not, in my judgment, such a ship or vessel. 

The decision was affirmed by the Court of Appeal as a question of 
fact in the particular case . 1 

The words include part of a vessel’s equipment, and- where a 
vessel struck upon the anchor of another vessel this was held to be 
a collision with the latter , 2 but the decision was otherwise where a 
steamer fell foul of nets attached to, but a mile distant from, a 
fishing vessel . 3 4 

In the case of contact with a sunken vessel, the question of 
whether it is a collision with another ship or vessel depends upon 
the circumstances of the particular case. If the sunken vessel is 
raised, or there is a reasonable prospect of raising her so as to be 
repaired and made navigable, it is regarded as a collision with a 
ship or vessel within the meaning of the clause. But if there is no 
prospect of raising her, then it is contact with a wreck and not 
collision with another ship or vessel. In Chandler v. Blogg * where a 
steamer ran into a half-submerged barge which had just previously 
been run down by another vessel and was subsequently raised and 
repaired, that was held to be a “collision” within the terms of the 
policy on the steamer, which covered “damage done and (or) 
received through collision.” In the case of the Pelton Steamship Co. 
v. North of England Protecting and Indemnity Association , 5 where a vessel 
had been sunk and was lying at the bottom of the sea, but salvage 
operations were in progress and the salvors had a reasonable expecta- 
tion of raising her, it was held to be a ship or vessel within the 
meaning of the collision clause and not within the expression “any 
fixed or moveable things other than ships or vessels.” Where salvage 
operations have been abandoned, or are not contemplated, a ship 
or vessel ceases to be such. As to what constitutes a “wreck,” see 
definitions in The Olympic , 6 Barr as v. Aberdeen Steam Trawling and 
Fishing Co ., 7 and Marsh v. Lensen Shipping Ltd A 

1 Merchants 9 Marine Insurance Co . v North of England. Protecting and Indemnity Association 
(1936), 43 T.L.R 107. 

2 Margetts v. Ocean Accident and Guarantee Corpn , [1901] 2 K.B. 792. 

8 Bennett Steamship Co. v. Hull Mutual Steamship Protecting and Indemnity Association 7 
[1914] 3 K.B. 57 

4 [1898] x Q,.B. 32. 5 (1925), 22 LI. L. Rep 510. 

* L1913] P- 92 * 7 [1933] A.C. 402. 8 [i 93 8 ] I0 9 * 
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The conclusion arrived at is that it is impossible to give a general 
definition of what constitutes a ship or vessel, within the meaning 
of the collision clause, and that the question of whether a particular 
object is or is not a ship or vessel is a question of fact in each case. 
Whether the object is registered or capable of being registered under 
the Merchant Shipping Act is immaterial, and the words have to 
be construed irrespective of whether the object is British or foreign 
owned. The question of propelling power is not a determining 
factor, but the design of the object and the purposes for which it is 
used or intended to be used are material considerations and an 
important point is whether it can be correctly described as being 
used in navigation, in the sense of being used as a means of convey- 
ance or transport of persons or property by water. Considerable 
weight is to be attached to this last consideration having regard to 
the decisions in the cases of The Mac, 1 The Mudlark 2 and The Harlow , 3 
all of which were navigable objects, and the grounds of the decisions 
in the cases of Gas Float Whitton No. 2 4 and Merchants 5 Marine Insurance 
Co. v. North of England Protecting and Indemnity Association , 5 where 
the objects were not navigable. 

No one fact is conclusive, and all the material circumstances 
require to be taken into consideration to enable a proper inference 
to be drawn from the facts of the particular case, having due regard 
to the context in which the words are used. 

As a general definition it may be said that the expression “any 
other ship or vessel,” appearing in the collision clause, denotes a 
moveable floating structure used in navigation, in the sense of being 
used or intended to be used for the conveyance or transport of 
persons or property by water. That definition rules out a floating 
structure permanently moored or attached to the shore, which is 
not used or intended to be used for the transportation of persons or 
property by water. 

The expression includes a sea-going vessel, however propelled, 
and an unfinished vessel intended to be used as such, a boat and a 
launch not propelled or not being propelled by oars at the material 
time, a barge, a lighter and similar craft used in navigation, a 
moveable floating crane or grain elevator but not such an object 
when it is permanently stationary, nor a floating landing stage, nor 
a gas-float nor a floating beacon. A sea-plane and a flying-boat when 
on the surface of the water may be “deemed to be a vessel” for 
certain specific purposes, but neither can be regarded as a “ship or 
vessel” within the terms of the collision clause. 6 
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(1882), 7 P,D. 126. 

^911] P. n6 
'1922] P. 175. 

[1897] A.C, 337. 

(19265,4s T.LR. 107. 

JPolpen Shipping Co. v. Commercial Union Assurame Co , [_ 1 94-3 j 1 KB. 161. 
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A chain-ferry possessing its own motive power and, used for the* 
conveyance of passengers, vehicles and goods by water, as from one 
bank of a river to the other bank, fulfils the requirements of navi- 
gability and use to enable it to be regarded as a ship or vessel 
within the meaning of the collision clause, and has been dealt with 
as such. 

The structure of the object in the form of a ship, even though 
moored, and its exposure to perils of the sea, as in the case of a 
training ship, or a hospital ship, or a lightship, or a coal hulk, may 
warrant its being regarded as a ship or vessel in certain circum- 
stances, such as for insurance purposes. 

(c) Meaning of Expression “ become liable to pay and shall pay” The 
words “become liable to pay and shall pay” further restrict the 
right of recovery under the collision clause, inasmuch as the liability 
of the underwriter is contingent upon not only the liability of the 
assured for the collision but also the actual payment of the damages 
arising out of the collision, but in certain circumstances the assured 
may be deemed to have paid the damages although no actual 
payment has been made by him. 

In the case of Thompson v. Reynolds 1 a vessel which was solely to 
blame for a collision with another vessel was sold by order of the 
Admiralty Court for less than her insured value, and the proceeds 
of sale were paid over to the owner of the injured vessel in satisfaction 
of his damages. The vessel in fault was insured under a policy 
containing the collision clause, and the underwriters were held to 
be liable under that clause for no more than three-fourths of the 
sum for which the vessel had been sold, that being the extent of the 
liability of the owner of the wrong-doing vessel and the sum which 
the assured was taken to have paid to the owner of the innocent 
vessel. 

In the event of the insolvency of the owner of the insured ship 
which is in fault for the collision, certain rights are conferred upon 
the person who has suffered the damage as against the insurers 
under the Third Parties (Rights Against Insurers) Act, 1930, as 
mentioned in the Introduction, and it is improbable that any effect 
would be given to the stipulation respecting the actual payment of 
the damages by the assured, as doing so would frustrate the purpose 
of the Act; so far as actual payment of the damages is concerned the 
position is analogous to that in the case of Thompson v. Reynolds ? 

Apart from the sister-ship clause, the words “become liable to 
pay and shall pay” would prevent the collision clause being applied 
to the case of a collision between two vessels belonging to the same 
owner as he would not be liable to pay damages to himself. 

The words also prevent the assured from recovering anything 

1 (1857). 26 LJ. (Q..B.)93, 

2 supra. 
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•under the collision clause when both vessels are to blame and he 
receives a sum from the other vessel on the basis of single liability 
and the cross-liability section of the clause does not apply by reason 
of the liability of one or both of the vessels becoming limited by law. 
In that event the assured, as the owner of the vessel which has 
sustained the greater damage, does not actually pay anything in 
respect of the damages to the other vessel, but receives from the 
other vessel which sustained the lesser damage the proportion of the 
limited liability fund which is applicable to the balance of one-half 
or other proportion of his damages after deducting one-half or other 
proportion of the damages of the other vessel. 

A simple example will illustrate this important point, adopting 
the figures shown on pages 59-61. Two steamers “G” and “D” are 
in collision, “D” being sunk, and both are to blame, “C” to the 
extent of two-thirds and “D” to the extent of one-third. The value 
of “D” is £90,000 and the damage to “C” is £15,000. The owner 
of “C” limits his liability to £60,000, and the owner of “D” ranks 
on that fund for £55,000, arrived at by deducting the liability in 
respect of the lesser damage from that of the greater, and receives 
£20,230. The owner of “D,” not having paid anything to the owner 
of “C,” cannot recover anything under the collision clause in respect 
of the proportion of the damage to “C” which was deducted in 
arriving at the balance for which the owner of “D” was entitled to 
rank on the limited liability fund paid into Court by the owner 
of “C.” 

It will also be noticed that the set-off is only in respect of the 
damages of the respective vessels and does ‘not apply to claims for 
loss of life or personal injury or loss of or damage to cargo on board 
steamer “D,” which rank on the limited liability fund provided by 
steamer “C.” 

(d) Meaning of Expression “by way of damages .” The damages 
referred to are those which arise from a tort and not those which 
arise as a matter of contract or a statutory right to indemnity, 
irrespective of any negligence on the part of those responsible for the 
navigation of the ship. 

In the case of Furness Withy & Co. v. Duder 1 a collision occurred 
between a tug and the vessel in tow of her, and the collision was 
solely due to the negligence of the tug. Under the towage contract 
the owners of the vessel were contractually liable to pay for the 
damage to the tug, notwithstanding that she was solely in fault, 
and they accordingly paid. They sought to recover three-fourths of 
the amount under the collision clause, but were held not to be 
entitled to do so as the liability arose by reason of the terms of the 
towage contract, and the sum was not paid by way of damages for 
a tortious act on the part of the vessel. 

1 [" 936 ] 2 K.B. 461. 
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The principle of this decision was followed in th^ v case of Hal 'If* 
Brothers Steamship Co . v. Young 1 where the owners of the insured 
vessel, which was in no way to blame for the damage sustained by 
a French pilot-vessel in coming alongside the vessel, were liable 
under French law for the cost of repairs to the pilot vessel. It was 
held in a claim made under the collision clause that the liability 
for the cost of the repairs to the pilot vessel arose from a statutory 
right to indemnity, and not “by way of damages” which implied 
liability in tort, and that the assured could not recover. 

( 5 ) Restriction of Recovery to Three-fourths . The next restriction is 
that the assured can recover only three-fourths of the damages, to 
which the collision clause applies, not exceeding three-fourths of 
the insured value, if the ship is fully insured and proportionately less 
if she is not fully insured. The words in the clause are — 

The underwriters will pay the Assured such proportions of three- 
fourths of such sum or sums so paid as their respective subscriptions 
hereto bear to the value of the ship hereby insured, provided always 
that their liability in respect of any one such collision shall not exceed 
their proportionate part of three-fourths of the value of the ship 
hereby insured. 

These words clearly limit the maximum amount payable by the 
underwriters to three-fourths of the amount insured in respect of 
collision liabilities recoverable under the collision clause, in respect 
of one collision, but costs are recoverable in addition. If more than 
one collision occurs during the currency of the policy the maximum 
amount recoverable thereunder in respect of collision liabilities may 
exceed three-fourths of the amount insured under the policy. 

The maximum amount recoverable under the clause, excluding 
costs, includes interest, whether payable as part of the proved 
damages or in addition to the statutory limit of £8 per ton. 

(/) Proviso or Exceptions Clause . Although the Proviso is some- 
times referred to as the Exceptions Clause it would be incorrect to 
assume that all the excepted items would have been recoverable 
under the collision clause had the Proviso not been added thereto. 
Its purpose is to remove any doubt upon the matter and to make it 
clear that the collision clause does not cover any of the excepted 
items. As such it constitutes an extensive restriction of the assured’s 
right of recovery from the insurers in respect of the damages for 
which he is liable in consequence of the negligent navigation of his ship. 

Its operation is twofold: it prevents the insurers from having to 
indemnify the assured, in respect of such damages when they are 
paid directly by him in consequence of the collision and also when 
they form part of the damages payable by him to the owner of the 
other vessel. 

The Proviso has been the subject of several decisions. In the 

1 [1939] 1 K.B. 74& 
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case of The North Britain, 1 the owners of the insured vessel, which 
was partly to blame for the collision with another vessel which was 
sunk, paid the owners of that vessel as part of the collision damages 
one-half of the sum which the latter had been compelled to pay to 
the authorities for removing the wreck, and the assured sought to 
recover this sum as part of their claim under the collision clause. 
The Court held that the underwriters were exempted from liability 
for any sum which the assured was liable to pay, whether by way 
of damages or otherwise, for the removal of obstructions consequent 
on collision, and that the terms of the Proviso were not restricted to 
any sum which the assured was liable to pay otherwise than by way 
of damages for the removal of obstructions consequent on collision. 
This decision was approved in the cases of The Engineer 2 and Chapman 
v. Fisher ? In the latter case the insured steamer, whilst proceeding 
up the Clyde, ran into a steamer which was sunk in the river, and 
which the Clyde Navigation Trustees had engaged a salvage 
company to raise. In consequence of the collision further damage 
was done to the vessel, some of the salvage company’s plant was 
damaged, and the cost of raising the vessel was increased by reason 
of the collision. The owners of the steamer were liable to pay for 
the depreciation in the value of the other vessel, the loss of the 
salvage company’s plant and the increased cost of raising the vessel, 
and as these damages exceeded their liability the owners took steps to 
limit it and sought to recover three-fourths of the whole amount 
under the collision clause, but the Court, whilst admitting the items 
for depreciation in the value of the other vessel and the loss of the 
salvage company’s plant, held that by reason of the terms of the 
Proviso the underwriters were not liable for the proportion of the 
limited liability fund applicable to the increased cost of raising 
the vessel. 

THE SISTER-SHIP CLAUSE 

Where there is a collision between two ships belonging to the same 
owner or under the same management, this clause gives the shipowner 
the same rights as if the ships were separately owned or managed. 

As a result of this provision the shipowner has the advantage of 
including demurrage in the claim of each ship, where there is 
any such loss. 

The clause does not affect the position of the owners of cargo on 
board either ship. 

SUMMARY OF EXTENT OF RECOVERY UNDER THE 
COLLISION CLAUSE 

The right of recovery under the collision clause, with the proviso and 
sister-ship clause incorporated therein, is restricted to three-fourths 

1 [1894] P- 77 - 
1898 
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of the amount insured in respect of the damages paid for loss 
of or damage to another vessel caused by actual contact, the cargo 
and other property on board thereof, the freight, passage money 
and engagements of the other vessel, and loss of or damage to the 
personal effects of the passengers and crew on board that vessel, 
including the same losses in respect of a third vessel or other vessels 
which may be involved in consequence of the collision of the insured 
ship with the other vessel and for which the insured vessel is wholly 
or partly to blame. Where both vessels belong to the same owner 
or are under the same management the assured has the same right 
of recovery under the collision clause as if the other vessel were the 
property of owners not interested in the insured ship. Interest paid 
as part of the damages, or paid in addition to the statutory limit of 
liability, is included in the total amount recoverable under the 
clause up to the extent of three-fourths of the amount insured, and 
the appropriate proportion of costs is recoverable over and above 
that total amount. 

As regards the cross-liabilities section of the clause and its effect 
on the adjustment of claims, the matter is dealt with in the next 
chapter, where examples of such claims are shown. 

BALANCE OF COLLISION DAMAGES 

As regards the one-fourth of such damages as are not recoverable 
under the collision clause and as regards the damages which are 
excluded from the clause, such as loss of life and personal injury, 
damage to stationary property, and the cost of removing obstructions, 
also damages arising in consequence of the negligent navigation of 
the ship without actual contact with the other ship or vessel, they 
are recoverable from Protection and Indemnity Associations which 
shipowners have formed to protect and indemnify themselves 
against these and other risks, and the rules and conditions of these 
associations will be considered later. 

Where the owner of a ship is not a member of such an association, 
as when a vessel is laid up in port for any length of time, or where 
the owner or other person interested in or responsible for a ship is 
not eligible for membership, there is a form of protection and 
indemnity clause which can be used to protect their interests in 
that respect as if the ship were entered in such an association, and 
the terms of the clause will be considered in a later chapter. 

LIABILITY FOR COLLISIONS DURING HOSTILITIES 
AND WARLIKE OPERATIONS 

Arising out of the World War of 1914-18 there was an important 
decision of the House of Lords which had a bearing on the right 
of recovery under the collision clause in the policies on a vessel 

xo-~(L.x<>3) 
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which contained the Institute Time Clauses (Hulls) and the Free 
of Capture and Seizure Clause, reading as follows — 

Warranted free of capture, seizure, arrest, restraint or detain- 
ment, and the consequences thereof or of any attempt thereat 
(piracy excepted), and also from all consequences of hostilities or 
warlike operations, whether before or after declaration of war. 

During the war navigation risks were greatly increased by vessels 
having to navigate at night without lights and to sail in convoy 
under naval escort, in addition to which naval vessels were engaged 
in carrying out their combatant duties in the area of the war. 

It had previously been held by the House of Lords that neither 
navigation without lights nor sailing in convoy constituted, by itself, 
a warlike operation; it was merely navigating under restricted con- 
ditions rendered necessary for purposes of safety in consequence of 
the existence of a state of war. But where a merchant vessel was 
requisitioned by the Government and used as an ambulance ship, 
or employed for the transport of troops, munitions of war or war 
equipment from one war base to another she would, whilst so em- 
ployed, be regarded as engaged in a warlike operation. 

Where two vessels are in collision, no liability attaches to a vessel 
for the damage sustained by the other vessel in consequence of the 
collision unless negligence on her part caused or contributed to the 
collision. 

The collision clause is a separate and distinct contract from 
that contained in the policy itself, covering loss of or damage to 
the subject matter insured, proximately caused by a peril insured 
against. 

The free of capture and seizure clause is an exception clause, 
and when it is included in the policy it has the effect of deleting 
from the perils enumerated in the body of the policy those perils 
which are set out in the F.C. & S. clause. 

Collisions which occurred during hostilities or warlike opera- 
tions consequently involved two questions, whether either or both 
vessels were engaged in a warlike operation and the damage sus- 
tained was in consequence of hostilities or a warlike operation 
within the meaning of the F.C. & S. Clause, and whether there was 
negligent navigation creating a liability for damages payable by one 
vessel to the other vessel, recoverable under the collision clause. 

The case referred to was that of Adelaide Steamship Co. v. The 
Grown?- A steamer called the Warilda was requisitioned and was 
employed as an ambulance transport by the Admiralty; the charter- 
party contained the following clause — 

The risks of war which are taken by the Admiralty are those 
risks which would be excluded from an ordinary English policy of 
marine insurance by the following, or similar, but not more extensive 


1 [1926] A.C. 172. 
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clause: Warranted free of capture, seizure, and detention, and the 
consequences thereof * . . and also from all consequences of hostili- 
ties or warlike operations whether before or after declaration of war. 

The Warilda with wounded soldiers on board came into collision 
with a merchant vessel, and both vessels were damaged, for which 
the Warilda was found to be solely to blame by reason of the negligent 
navigation of that vessel and to be liable to the other ship for damages. 

The owners of the Warilda brought a claim against the Admiralty, 
under the terms of the insurance clause in the charter-party, for the 
damage sustained by their vessel in consequence of the collision, 
also for three-fourths of the damages which they had been held liable 
to pay to the owners of the other vessel and three-fourths of the costs 
incurred in defending the collision action. 

It was agreed that an ordinary English policy of marine insurance 
would contain the collision clause. The House of Lords held that 
the owners of the Warilda were entitled to recover from the Crown 
under the insurance clause in the charter-party the damage sustained 
by the vessel herself in consequence of the collision because the 
carriage of troops in the circumstances was a warlike operation, 
but by a majority of the judges it was further held that the indemnity 
payable under the collision clause was not a risk which would be 
excluded by the F.C. & S. clause, and that the Crown was not liable 
to reimburse the owners of the Warilda for any part of the damages 
which they had been required to pay to the owners of the other 
vessel arising out of the negligent navigation of their vessel. The 
claim in respect of costs also failed. 

The opinion of the majority of the judges which prevailed was 
expressed by Viscount Cave, L.C., in the following terms — 

That liability (i.e. the liability of the Warilda to the other vessel) 
arose, not from the collision taken by itself, but from the negligence 
of the master of the Warilda which alone constituted the cause of 
action; and was, therefore, not a direct and proximate consequence 
of the warlike operation. 

Regarding the matter from the standpoint of the underwriters 
on the marine policies on the Warilda , they were not liable for the 
damage sustained by her in consequence of the collision, as it was 
in consequence of a warlike operation excluded by the F.C. & S. 
clause, but they were liable to indemnify the owners of the Warilda 
under the collision clause in respect of the damages payable by them 
to the owner of the other vessel, because the proximate cause of the 
liability for such damages was negligence and was not a direct 
consequence of the warlike operation upon which she was engaged 
at the time of the collision. 

EXCESS CLAUSES 

As regards such portion of three-fourths of the damages to which 
the collision clause applies and which the assured is not able to 
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recover thereunder by reason of the insured value as expressed in 
the policy being less than the amount of the vessel statutory limita- 
tion of liability on the basis of £ 8 per ton, there is a special clause 
in use to cover the deficiency. 

Where the liability for collision damages is fixed by the value of 
the vessel, as may occur when the liability is determined according 
to foreign law, the owner in consequence thereof may not be able to 
effect a complete recovery under the collision clause by reason of 
the insured value being less than the sound value of the vessel. This 
contingency may be guarded against by means of an excess insur- 
ance on the terms of the Institute Excess Clauses (Hulls) or the 
Institute T.L.O. and Excess Clause which incorporates the pro- 
visions of the former clause. 

The Excess Clause (Hulls) reads as follows — 

This insurance is only against the risk of claims for General 
Average, Salvage, Salvage Charges, Charges under the Sue and Labour 
Clause, and/or Claims under the Institute Collision Clause not been 
recovered in full under the policies on hull and machinery by reason 
of the difference between the insured value as expressed in those 
policies and the sound value of the vessel, in which event this policy 
will pay such proportion of the excess as the sum hereby insured 
bears to the difference between the vessel’s sound and insured values, 
or to the total sum insured against excess liabilities if it exceed such 
difference. 


TUG OWNERS’ LIABILITY CLAUSE 

There is a special form of collision clause used to protect the owner 
of a tug in respect of his liability for damage done by, or to vessels 
or craft in tow of the tug, as well as liability arising from the tug 
colliding with other vessels or striking stationary or floating objects. 
The form of the clause is as follows — 

And it is further agreed that if the vessel hereby insured, or her 
tow shall come into collision with any other vessel, craft or structure, 
floating or otherwise, or shall cause such other vessel or craft to 
strand and/or strike the ground or any substance or thing (other than 
water) and the assured shall in consequence thereof become legally 
liable to pay and shall pay by way of damages to any other person 
or persons any sum or sums not exceeding in respect of any one such 
casualty the value of the vessel hereby insured, we, the assurers, will 
pay the assured such proportion of such sum or sums so paid as our 
subscriptions hereto bear to the value of the vessel hereby insured. 


SPECIAL FORMS OF THE PROVISO 

As regards the damages which are excluded by reason of the terms 
of the exceptions contained in the proviso to the collision clause, 
there are special forms which cover the whole or some of them. 

The collision clause appearing in the Institute Port Risk Glauses 
and the Institute Clauses for Builders 9 Risks expressly covers excepted 
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damages mentioned in the proviso to the ordinary form of the 
collision clause by the addition of the following paragraph — 

This clause shall also extend to any sum which the Assured may 
become liable to pay or shall pay for the removal of obstructions 
under statutory powers, or injury to harbours, wharves, piers, stages 
and similar structures, or for loss of life or personal injury, consequent 
on such collision. 

Where an insurance is effected by a shipbuilder against the risks 
covered by the Institute Glauses for Builders’ Risks, including the 
collision clause and the protection and indemnity clause, and the 
policies are in the name of the owners, in order to obviate difficulties 
arising in connection with liabilities to third parties for collision 
damages and damage to stationary property, it is desirable that the 
following clause should be inserted in the policies — 

It is agreed that the shipbuilders shall not be prejudiced by the 
policies being in the name of the shipowners so far as the shipbuilders’ 
interest in the vessel or their liability to third parties in respect thereof 
are concerned. 

Where the hull and machinery are separately owned and 
separately insured, as is sometimes the case as regards ships under 
construction and before delivery to the owners, and damage is 
caused by the ship to another ship or to a dock, wharf or pier, in 
the course of moving it from one place to another or whilst under- 
going trials, it would appear that, having regard to the incidence 
of the liability of the owner of either the hull or machinery as the 
employer of the person who is at fault for causing the damage, the 
claim should attach to the policies effected by him, provided that 
they contain the collision clause and the protection and indemnity 
clause under whichever clause the claim falls. Such a case is not 
analogous to a general average expense which is apportioned to the 
hull and machinery according to their respective values at risk on 
the principle adopted in Oppenheimer v. Fry . 1 

FREIGHT COLLISION CLAUSE 

When the question of the limitation of shipowners’ liability was 
under consideration in Chapter IV it was noted that in most other 
countries the liability of a shipowner for damages arising out of the 
negligent navigation of his vessel is limited to the value of the vessel 
at the termination of the voyage, with the addition, in some 
instances, of the freight in course of being earned on the voyage 
during which the collision occurred. If the vessel is lost, and the 
liability in respect of her is thereby extinguished, there is no right 
of recovery from the owner of that vessel, except to the extent of 
any such freight. 

In such circumstances, the owner of a ship may be liable to pay 
i (1864). J ( 03 .) 267. 
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collision damages in respect of the freight, and for his protection 
there is in use a Freight Collision Clause, reading as follows — 

And it is further agreed that if the s.s. . 
shall come into collision with any other ship or vessel and the Assured 
shall in consequence thereof become liable to pay and shall pay any 
sum or sums in respect of the amount of freight which is taken into 
account m calculating the measure of the liability of the Assured we 
the Underwriters will severally pay such proportion of three-fourths 
of the sum or sums so paid applying to freight as our respective sub- 
scriptions bear to the total amount insured on freight or to the gross 
freight at risk at the time of the collision if that exceeds the total 
amount insured on freight. 

Provided always that the amount recoverable in respect of any 
one such collision shall not exceed our proportionate part of three- 
fourths of the amount insured on freight. And in cases where the 
liability has been contested with the consent in writing of two-thirds 
of the subscribers to this policy in amount we will also pay a like 
proportion of the costs thereby incurred or paid. 

No claim shall attach to this policy which attaches to any other 
policies covering collision liabilities and should the ship be insured 
for a value less than £8 per gross register ton or be wholly or partly 
uninsured for collision risk it shall, for the purpose of ascertaining the 
amount payable under this clause, be deemed to be insured with the 
Institute Running Down Clause for a value of £8 per gross register ton. 

Provided always that this clause shall in no case extend to any 
sum which the Assured may become liable to pay, or shall pay for 
removal of obstructions under statutory powers, for injury to harbours, 
wharves, piers, stages, and similar structures, consequent on such 
collision; or in respect of the cargo or engagements of the Insured 
Vessel, or for loss of life or personal injury. 

In consequence of the provision in the third paragraph of the 
above clause, the freight collision clause is operative only when all 
other actual or assumed sources of recovery have been exhausted, 
and the value of the vessel and freight adopted for the limit of 
liability exceeds the insured value of the vessel, or, if that is less than 
£ 8 per ton, as assumed insured value of £8 per ton. 

ILLUSTRATION 

Two steamers “A” and “B” in collision. Steamer “A” wholly 
to blame and limits her liability. 

Claims proved against steamer “A”: 

Loss of steamer “B” .... £20,000 

Loss of cargo on board steamer ee B” . . . 10,000 

Loss of crew’s effects on board steamer “B” . . . 1,000 

£3 loop 

Steamer “A” limits her liability to: 

Value of steamer £1 9,000 

Freight 3,000 

Amount of shipowner* s limited liability .... £21,000 
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(Steamer’s tonnage 2500 tons at £8per ton — £20,000) 


Policies for £20,000 on steamer, valued therein at £20,000 


(Containing Institute Collision Clauses) 

Policies for £2,000 on freight, valued therein at . 

(Containing Freight Collision Clause) 

£2,000 

3/4ths 

£i 5 > 75 ° 

15,000 

Amount of shipowner’s limited liability 

Insured value of steamer ..... 

£21,000 

20,000 

Excess liability .... 

£1,000 

£ 75 ° 

Policies on steamer pay 3/4ths of £20,000 . 

£15,000 


Policies on freight pay 3/4ths of excess liability of 

£1,000 

750 



£15,75° 



Had the steamer been insured for £22,000 there would not have 
been any right of recovery under the Freight Collision Clause, 
because the policies on the steamer would have paid three-fourths 
of the damages, namely £15,750, which is less than three-fourths 
of the insured value of £22,000, namely £16,500. 

Had the steamer been insured for £18,000, that is £2000 less 
than the minimum insured value of £20,000, based on £8 per ton, 
the claim under the freight collision clause would have been £750 
as in the above example. The short recovery of collision damages 
amounting to £1500, by reason of the low insured value, would 
not have been recoverable under the freight collision clause, nor 
would any deficiency arising from the vessel being wholly or partly 
uninsured for collision liability. 

The clause does not apply to any liability limited in accordance 
with the Merchant Shipping Acts, as the freight is not brought into 
consideration, but the clause may protect a British shipowner where 
he becomes liable for collision damages in a foreign country. 

Where the Shipowners 5 Limitation of Liability Convention is 
operative, there is substituted for the actual amount of freight a 
fixed sum of 10 per cent of the value of the vessel at the beginning 
of the voyage, notwithstanding that the vessel does not earn any 
freight, and the expression “freight 55 includes passage money. The 
Convention is not available in favour of a British ship as no legislation 
has been passed in this country on the basis of the Convention. 

BOTH TO BLAME COLLISION CLAUSE 

In Chapter III It was seen that when both vessels are to blame for a 
collision the liability for the damages arising in consequence thereof 
is divided between the two vessels according to the degree of fault 



lie THE LAW AND PRACTICE OF MARINE INSURANCE 

of each vessel, except where it is not possible to establish different 
degrees of fault, in which case the liability is apportioned equally. 

The same degrees of fault apply to claims for loss of or damage 
to cargo. A claimant for loss of or damage to cargo can only 
recover from the owner of the non-carrying vessel the same propor- 
tion of his loss as corresponds with the degree of fault applicable to 
that vessel. His right of recovery from the owner of the carrying 
vessel for the balance of his loss is dependent on the terms of the 
bill of lading, under which the shipowner is usually exempt from 
liability for loss of or damage to cargo on board his vessel in con- 
sequence of a collision for which the vessel is to blame by reason 
of the negligent navigation of those in charge of the vessel. 

The United States of America have not adopted the Inter- 
national Convention of 1910, upon which the Maritime Conventions 
Act, 1911, was based, and in that country when both vessels are 
held to blame for a collision the liability for the damages arising in 
consequence thereof is divided equally between the two vessels. 

Furthermore, according to the law of the United States of 
America, a cargo owner is entitled to recover from the owner of 
either vessel his claim in full, subject to the owner of that vessel 
being entitled to limit his liability and subject to the terms of carriage 
of the carrying vessel if the claim is made on the owner of the carry- 
ing vessel, and the owner of the vessel who has paid the full claim is 
entitled to include one-half of the damages so paid in his claim 
against the other vessel. As the terms of carriage usually exempt 
the owner of the vessel from direct liability for loss or damage to 
cargo on board his vessel arising in consequence of a collision for 
which the vessel is wholly or partly to blame by reason of the 
negligent navigation of the vessel, the cargo owner prefers to claim 
his full loss from the owner of the non-carrying vessel, and the latter 
is entitled to add one-half of the cargo damages so paid to the one- 
half of his own damages in his claim against the owner of the other 
vessel. The owner of the carrying vessel has consequently to bear 
one-half of the damages for loss of or damage to cargo on board his 
own vessel, notwithstanding that he is exempt from direct liability 
for such a loss by reason of the terms of the bill of lading. 

And this liability may arise where the carrying vessel collides 
with another vessel, which is free of blame, as the result of the 
negligent navigation of the carrying vessel and a third vessel. 

Such a claim in respect of loss of or damage to cargo arising 
on board the carrying vessel is not recoverable under the collision 
clause by reason of the concluding paragraph of the proviso or 
exceptions clause which expressly excludes any sum which the 
assured may become liable to pay or shall pay “in respect of the 
cargo or engagements of the insured vessel.” It is, however, recover- 
able from a P. & I. Association as a liability to cargo. 
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This privileged position of the cargo-owner under the laws of the 
United States of America, when both vessels are to blame for the 
collision, or the carrying vessel and a third vessel are to blame for 
damage to another vessel which is free of blame, has led shipowners 
to protect themselves against having to pay as collision damages to 
the owners of another vessel one-half of the loss of or damage to 
the cargo on board their own vessel, notwithstanding the exception 
contained in the bill of lading of the carrying vessel. They have 
done so by inserting a clause in the bill of lading whereby they 
require the cargo-owner to indemnify them against this indirect 
form of liability in respect of the cargo carried on board their own 
vessel. Such a clause is known as the Bill of Lading Both to Blame 
Collision Clause and a usual form of it reads as follows — 

If the liability for any collision in which the vessel is involved 
while performing this Bill of Lading falls to be determined in accord- 
ance with the laws of the United States of America, the following 
clause shall apply: 

If the ship comes into collision with another ship as a result of 
the negligence of the other ship and any act, neglect or default 
of the master, mariner, pilot or the servants of the carrier in the 
navigation or in the management of the ship, the owners of the 
goods carried hereunder will indemnify the carrier against all 
loss or liability to the other or non-carrying ship or her owners 
in so far as such loss or liability represents loss of, or damage to, 
or any claim whatsoever of the owners of said goods, paid or 
payable by the other or non-carrying ship or her owners to the 
owners of said goods and set-off, recouped or recovered by the 
other or non-carrying ship or her owners as part of their claim 
against the carrying ship or carrier. 

The foregoing provisions shall also apply where the owners, 
operators or those in charge of any ship or ships or objects other than, 
or in addition to, the colliding ships or objects are at fault in respect 
to a collision or contact. 

Where this clause applies, the refunding of one-half of this cargo 
claim to the owner of the carrying vessel may affect the position 
of the cargo owner with his insurer. The cargo owner, having 
renounced his right to retain the whole of the amount recovered by 
him from the owner of the non-carrying vessel by agreeing to indem- 
nify the owner of the carrying vessel in respect of the proportion of 
the loss indirectly paid by the latter as part of the collision damages 
payable to the owner of the other vessel, can be protected by the 
insertion of the Insurance Both to Blame Collision Clause in the 
policy of insurance on his cargo, reading as follows — 

It is hereby agreed that this policy is extended to indemnify the 
Assured against such proportion of liability under the Bill of Lading 
Both to Blame Collision Clause as is in respect of a loss recoverable 
under this policy. In the event of any claim by shipowners under the 
said clause the Assured agree to notify the Assurers who shall have 
the right, at their own cost and expense, to defend the Assured against 
such claim. 



CHAPTER VIII 


ADJUSTMENT OF CLAIMS UNDER THE 
COLLISION CLAUSE 

INSURED VESSEL SOLELY TO BLAME 

When a vessel is solely to blame for a collision with another vessel 
the owner must bear his own loss and is liable to pay the owner 
of the other vessel and other persons the damages they have sustained 
in consequence of the collision. His liability is for the full amount of 
the damages so caused unless he is entitled to the benefit of the 
statutory limitation of liability. As regards any loss of or damage to 
cargo on board his vessel in consequence of the collision the ship- 
owner is usually exempt from liability, by reason of the terms of the 
bill of lading, and he is usually exempt from liability for loss of life 
and personal injury in respect of passengers on board his vessel 
arising from the same cause. 

If the vessel is fully insured under an ordinary policy of marine 
insurance covering loss of or damage to the vessel proximately 
caused by a peril insured against, and the policy contains the Insti- 
tute collision clause, the owner is entitled to recover under the 
policy the reasonable cost of repairing the damage sustained by his 
vessel in consequence of the collision and, under the collision clause, 
three-fourths of such damages, to which the collision clause applies, 
which he has been liable to pay and has paid, not exceeding three- 
fourths of the amount insured under the policy. There is no right 
of recovery under the collision clause in respect of any claim for 
loss of life or personal injury. 

Where the liability of the vessel is limited to £8 per ton, the 
amount of the statutory limit of liability paid by the shipowner 
requires to be apportioned over the component parts of the damages 
for which he is liable and to which that amount applies, in order 
to ascertain the proportion of the limited liability fund which 
is applicable to those damages to which the collision clause 
applies. For the shipowner to be fully covered in all such cases, the 
insured value of the vessel requires to be not less than £8 per ton, 
otherwise he may have to bear a deficiency arising from the under- 
insurance. 

The following is a simple example of the position. Two steamers 
“A” and “B” are in collision by actual contact for which steamer 
“A” is solely to blame. Steamer “A” is fully insured for a value 
not less than £8 per ton. 
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The damages are as follows — 

In respect of steamer “A” : 

Cost of repairs . 

(Shipowner recovers the cost under the policy on ship) 
Demurrage . ... ... 

(Shipowner bears his own loss) 

Damage to cargo 

(Shipowner is exempt from liability by terms of bill of 
lading) 


In respect of steamer “B” and cargo on board. 
Cost of repairs ..... 

Demurrage ...... 

Damage to cargo ..... 


Damage to wharf of harbour authority caused by steamer 
“B” in consequence of steamer “A” colliding with her . 


£5.000 

1,000 

2,000 


£8,000 


£20,000 

4.000 

8.000 


£32,000 

4,000 


£3 6 >ooo 

Unlimited liability of steamer “A” to steamer “B” as above . £36,000 

Claim under the collision clause in policy on steamer CC A”: 
Recoverable — 

Cost of repairs, demurrage, and damage to 
cargo, as above, £32,000, of which 3/4ths £24,000 

Unrecoverable — 

Cost of repairs, etc., as above, £32,000 
of which 1 /4th . . .£8,000 

Damage to wharf .... 4,000 

12,000 


£3 6 >ooo 

Limited liability of steamer “A n on the basis of 3375 tons at 

£8 per ton £27,000 


Apportioned over component parts of 
damages, in respect of which his 
liability is limited, a follows : 



Full 

Proportion 
of Limited 
Liability 


Damages 

Fund 

Cost of repairs . 

£20,000 

£*5>°oo 

Demurrage 

. . 4,000 

3,000 

Damage to cargo 

. . . 8,000 

6,000 


£32,000 

£24,000 

Damage to wharf 

. . . 4,000 

3,000 


£36,000 

£27,000 
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Claim under the collision clause in policy on 
steamer “A” : 

Recoverable — 

Cost of repairs, demurrage, and damage to 
cargo : Proportion of limited liability £24,000, 
as above, of which 3 /4ths . . £18,000 

Unrecoverable — 

Cost of repairs, demurrage, 
and damage to cargo: Pro- 
portion of limited liability 
£24,000, as above, of which 
1 /4th . . . £6,000 

Damage to wharf. Propor- 
tion of limited liability, as 
above .... 3,000 

9,000 


£27,000 


BOTH VESSELS TO BLAME 

When both vessels are to blame for a collision there is an alternative 
basis for the adjustment of the claim under the collision clause 
according to whether or not the liability of either or both of the 
vessels has become limited by law. Where the liability of neither 
vessel becomes limited by law the adjustment of the claim under the 
collision clause is on the basis of cross-liabilities, but where the 
liability of either or both of the vessels becomes limited by law the 
adjustment requires to be made on the basis of single liability. 

In both instances the settlement at law between the owners of 
the two vessels in respect of their own damages is made on the basis 
of a single liability and there is not a separate liability on the part 
of the owner of each vessel to the owner of the other vessel for his 
proportion of the damages of the other vessel. The single liability is 
on the part of the owner of the vessel that, taking into account the 
degree of fault, has done the greater amount of damage and is for 
the difference between his proportion of the damages of the other 
vessel and the latter’s proportion of the damages of his vessel. 
When the amount of the single liability on the part of the vessel that 
has done the greater amount of damage exceeds the amount of the 
statutory limit of liability the actual payment made is the latter amount. 

When the liability of neither vessel becomes limited by law the 
adjustment of the claim under the collision clause is made on the 
basis of cross-liabilities, as if the owner of each vessel had made 
an actual payment to the owner of the other vessel for his proportion 
of the damages of the latter. This basis is of advantage to the owner 
of either vessel who has a claim for demurrage, inasmuch as he is 
credited with the proportion of the demurrage taken to have been 
recovered from the owner of the other vessel, whereas on the basis of 
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single liability the owner of vessel “A” which has done the greater 
amount of damage recovers no part of his demurrage, whilst the 
owner of the other vessel “B” in respect of his claim for demurrage 
recovers an amount which is less than “AY’ proportion of his claim 
for demurrage having regard to the degree of “AY 5 fault. Under 
an adjustment on the basis of cross-liabilities the owner of ea ch 
vessel is credited with the same proportion of his demurrage as 
corresponds with the degree of fault for which the other vessel is to 
blame. The amount of this credit to each owner is, in effect, borne 
by his underwriters and this is a dominant feature of the cross- 
liabilities basis of settlement. 

Apart from this demurrage concession a settlement on the basis 
of cross-liabilities may be regarded as of some advantage by under- 
writers on the insurance policies on the two vessels, inasmuch as 
the final result of the cross-settlements is that each set of under- 
writers pays the same proportion of the claim for particular average 
in respect of the repairs to the insured vessel and the same proportion 
of the collision damages of the other vessel as corresponds with the 
degree of fault of the insured vessel. For example, the cost of repairs 
in respect of the insured vessel, which is one-fourth to blame, 
is £ 1000 of which £750 is credited as having been recovered from 
the other vessel which is three-quarters to blame, leaving a balance 
of £250 or one-fourth, corresponding with the degree of fault of the 
insured vessel. The position is the same as regards the other 
vessel, and in the case of both vessels the underwriters’ liability 
under the collision clause corresponds with the degree of fault of the 
insured vessel. There is consequently an equalisation of the dam- 
ages resulting from the collision. 

When the liability of one or both vessels becomes limited by 
law an adjustment of the claim under the collision clause on the 
basis of cross-liabilities is impracticable. When once the liability 
is limited to a fixed statutory amount the composition of the damages, 
including demurrage, of the respective vessels, which are set-off, 
the one against the other, in arriving at the single liability at law of 
the owner of the vessel which has done the greater amount of 
damage to the owner of the vessel which has done the lesser amount 
of damage, is no longer material. It is impracticable to apportion 
the amount of the statutory limit of liability between the damages 
of the one vessel and the damages of the other vessel. The limitation 
of liability renders the equalisation of the damages impracticable 
and it cannot be assumed that there have been cross-payments of 
damages between the two vessels. 

The claim under the collision clause has consequently to be 
adjusted on the basis of single liability and the following are simple 
examples of three instances where the liability of steamer “A” is 
limited to £8000 in each case. 
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i. Steamers “A” and “B" in Collision and Both Damaged. Both 
Steamers Held Equally to Blame. 

Damages Proved 

Steamer A ” : 

Cost of repairs ..... . . £4,000 

Demurrage ....... . 1,000 

£5,000 

Steamer B ” ; 

Cost of repairs ...... £24,000 

Demurrage ....... 4,000 

28,000 

^ 33 »ooo 

Liability 

Owner of steamer <{ A ,S is liable for half of damages of 
steamer “B” : 

Cost of repairs . . . . . £24,000 J «= £12,000 

Demurrage ...... 4,000 I = 2,000 

£28,000 £14,000 

Owner of steamer “B” is liable for half of damages of 
steamer “A” : 

Cost of repairs. . . £4,000 £ = £2,000 

Demurrage .... 1,000 | = 500 

£5> qo ° £2,500 

= 2,500 

Balance due from owner of steamer (i A” to owner of steamer “B” £1 1,500 

Steamer “A” limits her liability to ... . £8,000 

Owner of steamer “B” receives ...... £8,000 

Of which in respect of £ of: 

Cost of repairs, namely . £ 1 2,000 £6,857 

Demurrage, namely . . 2,000 1,143 

£14,000 £8,000 
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2. Steamers and “B” in Collision and Both Damaged. 

Both Steamers Held to Blame, “A” to Extent of 2/aths and 
“B , s to Extent of 1/4TH. 


Damages Proved 

Steamer “A”: 

Cost of repairs 

Demurrage ..... 


. £2,000 
5 °° 


Steamer “B ” . 

Cost of repairs . 
Demurrage 


^2,500 


£24,000 

4,000 

28,000 


£30.500 

Liability 

Owner of steamer “A 55 is liable for 3/4ths of damages of 
steamer “B”: 

Cost of repairs, £24,000 3/4ths = £18,000 

Demurrage, 4,000 3/4ths == 3,000 

£28,000 £21,000 

Owner of steamer “B” is liable for 1 /4th of damages of 
steamer “A”: 

Cost of repairs, £2,000 . . . i/4th=£500 

Demurrage, 500 . . . . 1 /4th. ===== 125 


£g, 5 QQ £625 - 625 


Balance due from owner of steamer “ A 55 to owner of steamer “B” £20,375 


Steamer “A” limits her liability to 


£8,000 


Owner of steamer “B” receives 


£8,000 


Of which in respect of 3/4ths of: 
Cost of repairs, namely 
Demurrage, namely . 


£18,000 £6,857 
3,000 1,143 


£21,000 £8,000 
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3. The Facts and the Damages are the Same as in Example 2, 

EXCEPT THAT THE OWNERS OF CARGO ON BOARD STEAMER “B” 

have a Claim for £ 1 , 000 . 

Steamer “A” limits her liability to . ,£8,000 

Owner of steamer “B” ranks for £20,375 and receives £7,716 
Owner of cargo on steamer “B” 
ranks for 3/4ths of £1,000 750 and receives 284 


£21,125 £8,000 

Owner of steamer “B” receives ..... £7,716 

Of which in respect of 3/4ths of: 

Cost of repairs, namely, . . . £18,000 £6,614 

Demurrage, namely . . 3,000 1,102 


£21,000 £7,716 


It will be seen from these examples that irrespective of the extent 
of the damage to steamer “A” and the degree of fault the amount 
actually paid by the owner of steamer “A” is the same, namely the 
statutory limit of £8000, notwithstanding that the balance of 
unlimited liability on the part of steamer “A” is £11,500 in the first 
example and £20,375 * n t ^ ie second example. In all three examples 
the demurrage of steamer “A,” with which the insurers on that 
steamer are not concerned, does not affect the position as between 
the two vessels, and it could not be said that steamer “A” had 
been-Jaid any part of her damages including demurrage by 
steamer “B” 

That is one reason for the claim under the collision clause 
being adjusted on the basis of single liability, and it is otherwise 
impracticable to apportion the limited liability fund over the 
respective damages of the two vessels, as if each vessel had paid a 
proportion of the damages of the other vessel; the limitation of 
liability does away with the equalisation of damages. The adjust- 
ment of the claim under the collision clause is consequently made 
on the same basis as the actual settlement at law between the owners 
of the two vessels, namely that of single liability. 

In Chapter III (pp. 35-40) there appear examples of the 
settlement of collision damages between the two vessels when both 
are to blame and neither vessel limits her liability, and in Chapter IV 
(pp. 58-63) there appear examples of the settlement of collision 
damages between the two vessels when there is a limitation of 
liability in the case of either or both of the vessels. 

Adopting the same examples, the following figures show the 
basis of settlement between the owner of each vessel and his insurers 
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under the policies of insurance and the final result after the settle- 
ment has been effected. 

Adjustment of Claims on the Insurance Policies on the Basis of Cross- 
liabilities in the Case of the Examples Appearing in Chapter III 
C PP* 35~4°) where the Liability of Neither Vessel is Limited 
Under the Merchant Shipping Act , 1894 

It is assumed that the vessels are fully insured and that the 
policies contain the Institute Collision Clause, also that the vessels 
are fully entered in a Protection and Indemnity Association or 
Club. 

As regards this set of examples relating to claims settled between 
the owners of the respective vessels without limitation of liability, 
it has to be borne in mind that whilst these are settled between 
owners on the basis of single liability, the claims under the collision 
clause are settled on the basis of cross-liabilities. 

The result of the settlement between the two owners is shown in 
the examples appearing in Chapter III, and the final result is shown 
here after the owners have effected the settlement with their under- 
writers and the Club, so far as damages are concerned, excluding 
interest and costs. 


1 . Ship Damages only Involved 


(The settlement between the two steamers is shown on pp. 35-36.) 


Underwriters on steamer “A” — 

Pay: Claim for Particular Average: 

Cost of repairs and incidental expenses 
Less 1 /3rd recovered from steamer “B” 


Claim under Collision Clause: 

Damages of steamer £S B 55 (2/3rds of £9,000) . 
Less 1 /4th (recoverable from Club) . 


. £4,800 

1,600 

■p — 

£ 3>200 


£6,000 

1,500 


£ 7 , 7 °° 


Final Result 

Owner of steamer “A” pays his own loss and balance of 

collision damages due to steamer “B” (page 36) . . £10,000 

Recovers from Underwriters. .... £ 7 ? 7 °° 

Recovers from Club ...... i* 5 °° 


£ 9 > 20 ° 

Fails to recover a/3rds of his demurrage . . 800 


£10,000 
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Underwriters on steamer “B ” — 

Pay: Claim for Particular Average: 

Cost of repairs and incidental expenses . . £7,500 

Less 2/3rds recovered from steamer “A” . . 5,000 

£2,500 

Claim under Collision Clause 

Damages of steamer “A” ( 1 /3rd of £6,000) . £2,000 

Less 1 /4th (recoverable from Club) . 500 

1,500 

£4,000 

Final Result 

Owner of steamer “B” pays his own loss less balance of collision 
damages recovered from steamer “A 53 (page 36) . . . £5,000 


Recovers from Underwriters. 

Recovers from Club .... 

• £45000 

500 

Fails to recover i/3rd of his demurrage . 

£45500 

500 


£5,000 


2 . Ship and Cargo Damages Involved 
(The settlement between the two steamers and cargo owners is shown 

on pages 36-37) 

Underwriters on steamer “C ” — 

Pay: Claim for Particular Average: 

Cost of repairs and incidental expenses , . . £3,000 

Less 1 /4th recovered from steamer “D” . . . 750 

£2,250 

Claim under Collision Clause : 

Damages of steamer fifi D’ 3 (3/4ths of £8,000) £6,000 

Damage to cargo on board steamer CC D 33 

(3/4ths of £2,000) .... 1,500 

£ 7.500 

Less 1 /4th (recoverable from Club) . . 1,875 

55625 

£ 75875 
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Final Result 

Owner of steamer “C” pays his own loss, balance of collision 
damages due to steamer “D” and proportion of claim of 
owner of cargo on board that steamer (page 37) . 

£10,500 

Recovers from Underwriters ..... 
Recovers from Club ... . 

^7*875 

1*875 


Fails to recover 3/4ths of his demurrage . 

£9*750 

750 



£10*500 


Underwriters on steamer “D” — 

Pay : Claim for Particular Average : 

Cost of repairs and incidental expenses 

Less 3 / 4 &S recovered from steamer “C” 

* 

. £6,000 

• 4*500 

Claim under Collision Clause ; 

Damages of steamer “C” (i/4th of £4,000) 
Damage to cargo on board steamer “C” 
(i/4th of £1,000) .... 

£1,000 

250 

£1,500 

Less 1 /4th (recoverable from Club) 

£1,250 

312 

938 



£2,438 

Final Result 

Owner of steamer “D 55 pays his own loss, less balance of collision 
damages recovered from steamer “C,” and proportion of 
claim of owner of cargo on board that vessel (page 37) 

£3,250 

Recovers from Underwriters ..... 
Recovers from Club ...... 

£2*438 

3 f 2 


Fails to recover 1 /4th of his demurrage . 

£2,750 

500 



£3*250 
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3, Ship and Cargo Damages, also Loss of Life and Personal Injury 
of Crew Involved 

(The settlement between the two steamers and the other claimants is 
shown on pages 38-39) 

Underwriters on steamer “E ” — 

Pay: Claim for Particular Average: 

Cost of repairs and incidental expenses . . £2,500 

Less 2/5ths recovered from steamer U F” . . , 1,000 

£1,500 

Claim under Collision Clause • 

Damages of steamer “F” (3/5ths of £7,500) £4,500 

Less 1 /4th (recoverable from Club) . 1,125 

3,375 

£4,875 

Final Result 

Owner of steamer “E” pays his own loss, balance of collision 
damages due to steamer “F” and proportion of claim for 
loss of life and personal injury of crew on board that vessel 
(page 39) £7,200 

Recovers from Underwriters. 

Recovers from Club: 

1 /4th of claim under Collision Clause. 

3/5ths of claim for loss of life and per- 
sonal injury of crew on board steamer 
“F” 


£6,900 

Fails to recover 3/sths of his demurrage . . . 300 

£7,200 

Underwriters on steamer ct F ” — 

Pay : Claim for Particular Average : 

Coast of repairs and incidental expenses . . . £5,500 

Less 3/sths recovered from steamer “E”. . . 3,300 

£2,200 

Claim under Collision Clause : 

Damages of steamer “E 55 (2/sths of £3,000) £1,200 
Damage to cargo on board steamer “E” 

(2/5ths of £500) 200 

£1,400 

Less 1 /4th (recoverable from Club) 350 

1,050 

£3,250 


• £4,875 

£1,125 
• 900 

2,025 
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Final Result 

Owner of steamer “F” pays his own loss, less balance of collision 
damages recovered from steamer “E,” proportion of claim 
of cargo on board that vessel and proportion of claim for 
loss of life and personal injury of crew on board his own vessel 
(page 39) £5,000 


Recovers from Underwriters . 

Recovers from Club. 

• 

£3.250 

1 /4th of claim under Collision Clause . 
2/5 ths of claim for loss of life and per- 
sonal injury of crew on board his 
own vessel (from liability for which 

* £350 


he cannot now exempt himself) 

. 600 

950 

£4,200 

Fails to recover 2/5 ths of his demurrage . 

* * 

800 

£5,000 


4. Claims for Loss of Life and Personal Injury Recovered in Full 
in the First Instance from Non-carrying Ship 
(The settlement between the two steamers and the other claimants is 
shown on pages 39-40) 

Underwriters on steamer “G 5J — 

Pay : Claim for Particular Average : 

Cost of repairs and incidental expenses . . . £5,000 

Less one-half recovered from steamer “H” . . 2,500 


Claim under Collision Clause: 

Damages of steamer “H 55 (one-half of £8,000) £4,000 
Less 1 /4th (recoverable from Club) . 1,000 


£2.500 


3.000 


£5.500 
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Final Result 

Owner of steamer “G” pays his own loss, loss of life and per- 
sonal injury on board steamer “H” and balance of collision 
damages due to owner of steamer “H” (page 40) . . £8,500 

Recovers from Underwriters. .... £5,500 - 

Recovers from Club: 

1 /4th of claim under Collision Clause . £1,000 

Claims for loss of life and personal injury 
on board steamer “H" . . . 2,000 

3,000 

£8,500 

Underwriters on steamer “H ” — 

Pay: Claim for Particular Average: 

Cost of repairs and incidental expenses . . . £8,000 

Less one-half recovered from steamer “G” . . 4,000 

£4,000 

Claim under Collision Clause : 

Damages of steamer “G” (one-half of £5, 000) £2,500 
Less 1 /4th (recoverable from Club) . 625 

1,875 

£ 5>875 

Final Result 

Owner of steamer “H” pays his own loss less balance of collision 

damages recovered from owner of steamer “G" (page 40) £6,500 

Recovers from Underwriters. . , . £5,875 

Recovers from Club : 

1 /4th of claim under Collision Clause . .625 

£ 6 , 5 °° 

The figures in the above Example 4 show the final position 
where the loss of life and personal injury on board steamer “H” 
related to passengers and where the owner of steamer “H” was 
exempt by contract from direct liability for such claims. If these 
claims related to crew, the owner of steamer “G” could recover one- 
half from the owner of steamer “H.” This would result in a reduced 
claim by the owner of steamer “G” against his Club and in a 
correspondingly increased claim by the owner of steamer “H” 
against his Club. 

Adjustment of Claims on the Insurance Policies on the Basis of Single 
Liability in the Case of the Examples Appearing in Chapter IV 
(pp. 58-63) where Liability is Limited Under the Merchant 
Shipping Act, 1894 

It is assumed that the vessels are fully insured, that the insured 
value is not less than £8 per ton in each instance unless otherwise 
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stated, and that the policies contain the Institute Collision Clause, 
also that the vessels are fully entered in a Club. When the vessel’s 
insured value is less than £8 per ton the excess amount of the 
vessel’s statutory liability not recoverable under the collision clause 
or from the Club can be covered by a special excess form of 
insurance policy or by a special entry in the Club on payment of 
an additional premium. When claims for loss of life and personal 
injury in respect of persons on board the other vessel are concerned, 
either alone or together with claims for loss of or damage to property, 
and in respect of which the owner is entitled to limit his liability to 
£15 per ton of the vessel’s tonnage, it is assumed that the vessel is 
entered in a Club to the full extent of the owner’s liability for such 
claims for loss of life and personal injury. 

As regards this set of examples relating to claims settled between 
the owners of the respective vessels with limitation of liability on the 
part of one or both of them, it has to be borne in mind that on that 
account the cross-liabilities section of the collision clause does not 
apply and the claims under the policies are adjusted on the basis of 
single liability. 

The result of the settlement between the respective owners is 
shown in the examples appearing in Chapter IV, and the final result 
is shown here after the owners have effected the settlement with 
their underwriters and the Club, so far as damages are concerned, 
excluding interest and costs. 

One Steamer to Blame and Limits Her Liability 
(The settlement between the two steamers and the other claimants is 
shown on pages 58-59) 

Steamer “A” is insured for £40,000, valued thereat, her tonnage being 
5000 tons. 

Underwriters on steamer “A ” — 

Pay: Claim for Particular Average: 

For cost of repairing damage to steamer . . . £ 1 0,000 

Claim under Collision Clause: 

In respect of loss of steamer “B” (proportion 

of limited liability fund) . . . £27,827 

In respect of loss of cargo on board steamer 

“B” (proportion of limited liability fund) 6,956 

£34.783 

Less 1 /4th (recoverable from Club) . 8,696 

26,087 

£36.087 

Final Result 

Owner of steamer “A” pays his own loss and amount paid into 
Court for limited liability in respect of collision damages 
(page 59) . . £8fi»222 
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Recovers from Underwriters (as above) . . £36,087 

Recovers from Club: 

1 /4th of claim under Collision Clause 
(as above) ..... £8,696 

Loss of life on board steamer “B” (page 59) 40,2 1 7 

48,913 


£85,000 

Underwriters on steamer Ci B ” — 

Pay: Clam for total loss ( insured value) . . £80,000 

Less recovered from steamer “A” (page 59) . 27,827 


Final Result 

Owner of steamer “B” pays his own loss less recovery from fund 

Recovers from Underwriters (as above) . . £52,173 

2 . Both Steamers to Blame and One Limits Her Liability 
(The settlement between two steamers and the other claimants is shown 

on pages 59-61) 

Steamer “C” is insured for £21,000 and valued thereat, and her tonnage 
is 4000 tons. 

Underwriters on steamer i( C ” — 

Pay: Claim for Particular Average: 

For cost of repairing damage to steamer . . £15,000 

Claim under Collision Clause : 

Amount due to owner of steamer U D SS (pro- 
portion of limited liability fund) . . £20,230 

Amount due to owner of cargo on board 
steamer C< D” (proportion of limited lia- 
bility fund) 7,356 


£5^73 

£52*173 


Less 1 /4th recoverable from Club. 


£27.586 

6,896 


£20,690 

As the insured value is less than £8 per ton, the amount recover- 
able from underwriters under the Collision Clause is restricted 
to 3/4ths of the insured value of £21,000, namely . . 15,750 


£30*750 

(The difference between £20,690 and £15,750, namely, £4,940, being 
the excess liability not recoverable from underwriters under the 
collision clause by reason of the insured value being less than £8 per 
ton can be insured under a special form of clause covering excess 
liability.) 

Final Result 

Owner of steamer “C” pays his own loss and amount paid into 
Court for limited liability in respect of collision damages 
(page 61) £75 »ooo 
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Recovers from Underwriters (as above) 

Recovers from Club: 

Claim for i/4th of collision damages in 
respect of property (as above) £6,896 

Claim for loss of life of passengers on 
board steamer “D” (page 60) . 32,414 


£30,750 


39,3*0 
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Excess liability in respect of damage to property not 
recoverable from underwriters under the Collision 
Clause (as above) ... 


£70,060 


4 , 94 ° 


Underwriters on steamer “D” — 

Pay: Claim for total loss (: insured value) 

Less recovered from steamer “G” 
limited liability fund) 


£75,°oo 


• • - £90,000 

(proportion of 

20,230 


Final Result 

Owner of steamer “D” pays his own loss less recovery from fund 
(page 61) . . ' 

Recovers from Underwriters (as above ) £69,770 


£ 69.770 

£ 69.770 


3. Both Steamers to Blame and Both Limit Their Liability 

(The settlement between the two steamers and the other claimants is 
shown on pages 62-63.) 

Insured value of steamer “E” is £27,500, her tonnage being 4000 tons, 
and the insured value of steamer “F” is £40,000, her tonnage being 
2500 tons. 

Underwriters on steamer C< E ” — 

Pay : Claim for Particular Average : 

For cost of repairing damage to steamer . . £15,000 

Claim under the Collision Clause : 

Amount due to owner of steamer “F 59 

(proportion of limited liability fund) £9,410 

Amount due to owner of cargo on board 
steamer “F” (proportion of limited lia- 
bility fund) ..... 22,590 


£32,000 , 

Less 1 /4th recoverable from Club . 8,000 


£24,000 

As the insured value is less than £8 per ton, the amount recover- 
able from underwriters under the Collision Clause is restricted 
to 3/4ths of the insured value of £27,500, namely 20,625 


£35.625 
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(The difference between £24,000 and £20,625, namely, £3375, being 
the excess liability not recoverable from underwriters under the 
Collision Clause by reason of the insured value being less than £8 
per ton, can be insured under a special form of clause covering excess 
liability.) 

Final Result 

Owner of steamer “E” pays his own loss and amount paid into 

Court for limited liability for collision damages (page 63) . £47,000 

Recovers from Underwriters (as above) . . . £35,625 

Recovers from Club: 

Claim for 1 /4th of collision damages in respect of 
property (as above) ..... 8,000 

£43,625 

Excess liability not recoverable from underwriters 
under the Collision Clause (as above) . . 3,375 

£47,000 

Underwriters on steamer “F ” — 

Pay: Claim for Total Loss (insured value) . . . £40,000 

Less recovered from steamer “E” (of limited liability 
fund) 9,410 


Claim under Collision Clause : 

For loss of cargo on board steamer “E” 

(limited liability of steamer “F”) 

Less 1 /4th (recoverable from Club) 

1 5,000 

£45,590 

Final Result 

Owner of steamer “F” pays his own loss, less recovered from 
steamer CC E,” and amount paid into Court for limited lia- 
bility in respect of collision damages (page 63) . . . £50,590 

Recovers from Underwriters (as above) . . £45,590 

Recovers from Club (as above) . . . 5,000 

£50,590 

POSITION OF RE-INSURERS UNDER TOTAL LOSS POLICY 

ON SHIP 

An underwriter on a policy of re-insurance on ship against total 
loss only is not entitled to any benefit which is assumed to have 
been obtained by the original underwriter on a policy on ship 
covering all risks and liabilities under the collision clause by reason 
of the cross-liabilities section of that clause. This was determined in 


£30,590 

£20,000 

5,000 
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the case of Young v. Merchant Manne Insurance Co., Ltd., 1 where the 
original underwriter paid a claim for total loss, the insured vessel 
having been sunk as a result of collision with another vessel and was 
reimbursed by the re-insurance underwriter. Both vessels were held 
to be equally to blame for the collision, and on the basis of single 
liability the owner of the insured vessel had to pay a balance to the 
owner of the other vessel. The liability of the owners of neither 
vessel became limited by law, and the final settlement between the 
owner of the insured vessel and the original underwriter was effected 
on the principle of cross-liabilities, as provided for in the collision 
clause, whereby the original underwriter was credited with one-half 
of the amount assumed to have been recovered from the owner of 
the other vessel in respect of the total loss of his vessel and paid 
his proportion of three-fourths of the amount assumed to have been 
paid by the owner of the insured vessel to the owner of the other 
vessel. The re-insurance underwriter was not called upon to pay 
any portion of the latter amount, but claimed to be entitled by 
subrogation to receive his proportion of the former amount. The 
claim failed on the ground that the owner of the insured vessel had 
not received any payment from the owner of the colliding vessel in 
diminution of his total loss and that the original underwriter was 
entitled to recover the full amount of the total loss from the re- 
insurance underwriter who was not a party to nor concerned with 
the settlement under the collision clause between the original 
underwriter and the owner of the insured vessel. 

APPORTIONMENT OF COSTS 

As regards the provision in the collision clause respecting under- 
writers paying three-fourths of the costs, this applies to costs of two 
kinds: (i) those incurred in contesting liability for the collision, 
and (2) those incurred by the shipowner in the proceedings taken 
to limit his liability within the terms of the Merchant Shipping Act. 
The provision is supplementary to that relating to damages, so that 
costs are recoverable in addition to the maximum liability for 
damages. It will be noted that the underwriters’ undertaking to 
reimburse three-fourths of the costs is not qualified in the same way 
as the liability for damages. The collision clause, however, requires 
to be construed as a whole, including the proviso, and in practice 
the liability for costs is proportionate to the damages which are or 
which, if substantiated, would have been recoverable under the 
clause. 

Where claims are made by both vessels the costs require to be 
apportioned between the claim and the counterclaim to ascertain 
the proportion of the costs applicable to the particular items of 
damage which are recoverable under the collision clause. Prior to 

1 (1938), 4a Ll.L Rep. 134, 43 LI L. Rep. 277; 37 Com. Cas. 250, 415- 
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the year 1889 there was considerable divergence of practice as regards 
the apportionment of costs in collision actions, but in that year, as 
the result of long-continued efforts of the late Mr. G. L. Hodgkinson, 
of the London Steamship Owners’ Mutual Insurance Association, 
the Association of Average Adjusters passed the following Rule of 
Practice — 

That when a vessel sustains and doss damage by collision, and 
litigation consequently results for the purpose of testing liability, the 
technicality of the vessel having been plaintiff or defendant in the 
litigation shall not necessarily govern the apportionment of the costs 
of such litigation, which shall be apportioned between claim and 
counterclaim in proportion to the amount which has been or would 
have been allowed in respect of each in the event of the claim or 
counterclaim being established; provided that when a claim or 
counterclaim is made solely for the purpose of defence, and is not 
allowed the costs apportioned thereto shall be treated as costs of 
defence. 

The words “excluding interest” were subsequently inserted after 
the word “amount” in the sixth line. This was done for the purpose 
of obtaining uniformity of practice in apportioning the costs between 
claim and counterclaim. 

A shipowner is naturally reluctant to admit that his ship is in 
fault for a collision, and in addition to the damage to the ship 
herself, for which he may have a right of recovery from 'under- 
writers, there is in most cases the question of demurrage, which 
involves him in an uninsured loss if it is not recoverable from the 
other vessel. The person responsible for the navigation of a ship 
is also reluctant to admit that the collision was due to his negligence. 
In those circumstances both sides are naturally inclined to embark 
* on litigation to decide the question of responsibility for the collision. 
With the object of avoiding unnecessary litigation and conse- 
quent expense, it is provided in the collision clause that the recovery 
of costs from underwriters shall be conditional on their having 
agreed to legal proceedings being taken. This provision must be 
interpreted reasonably, and as a matter of daily practice it is not 
taken to apply to reasonable preliminary expenses incurred ‘in 
taking statements from the crew and those who may have witnessed 
the collision with the view of ascertaining the facts to enable the 
owners and their underwriters to decide whether legal proceedings 
shall be taken to prosecute or defend a claim; the purpose of this 
section of the clause is to put a check on unnecessary litigation. 
In many instances, especially in the case of foreign vessels, it is 
necessary that the jurisdiction of a particular court of law should be 
established by instituting proceedings and obtaining security from 
the owners of the other vessel. 

Where proceedings are instituted it is frequently a matter of 
accident whether an owner is plaintiff or defendant, or pursuer and 
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defender as they are known in Scotland. In that event it would be 
inequitable that if an owner was plaintiff, or pursuer, the costs he 
incurred should be treated as costs of recovery and borne wholly 
by him and his underwriters so far as they might be concerned with 
the damage sustained by the ship insured, and if he was defendant, 
or defender, that the costs should be treated as costs of defence 
and as such come within the terms of the collision clause. In fact, 
the costs up to the determination of the question of liability are 
usually to a large extent common to the prosecution and defence 
of both claims respectively and should be apportioned rateably over 
the amounts involved. 

It was felt that the apportionment of costs should be governed 
not by a mere accident as to which owner first instituted proceedings 
and thereby became plaintiff, but should be dealt with on a general 
principle, and that principle is clearly expressed in the Rule of 
Practice quoted above. 

The circumstances respecting a collision may be such as to make 
it expedient to manoeuvre for position, and an owner might decide 
to make a claim in order to deter the other side from doing so, or 
on the other hand he might make a counterclaim to deter the other 
side from proceeding with its claim. In such an event, if the claim 
or counterclaim is made solely for purpose of defence and it is not 
allowed the costs applicable thereto are treated as costs of defence 
and recoverable as such under the collision clause. 

There may be special costs with respect to demanding or giving 
bail, which are not treated as part of the general costs to determine 
the question of liability, but are dealt with as costs of recovery or 
costs of defence respectively, as the case may be, and the same 
remark applies to the costs of proving or disputing the damages. 

In the assessment of the damages costs may be incurred in 
connection with some particular disputed item, such as demurrage, 
whilst the other items in the claim are admitted, and in that event 
the costs incurred in proving or disputing that particular item are 
allocated thereto. 

Claimants in respect of loss of or damage to cargo or loss of life 
and personal injury do not usually intervene in the litigation to 
determine the question of liability for the collision, which is fought 
out between the owners of the vessels, but they wait until that 
question has been determined and then lodge their claims and 
thereby pay only a proportion of the unrecovered costs applicable 
to the proof of their particular claims. 

When a party is successful it does not follow that he recovers 
the whole of the costs he has incurred in prosecuting or defending 
the claim; he only recovers the costs as taxed by the Court and 
himself has to bear the unrecovered costs, or what are known as 
solicitor and client costs. 
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In general terms it may be said that if a party is successful he 
recovers his taxed costs from the other side; if he is unsuccessful he 
has to pay the taxed costs of the other side, in addition to bearing 
the whole of his own costs, whilst in certain circumstances each side 
has to bear its own costs. 

The following is a simple example of the apportionment of costs 
of a collision action: 

Two vessels, “A” and “B,” are in collision and both sustain 
damage. 

The owners of “A” institute proceedings, and thereby become 
plaintiffs; the owners of “B” make a counterclaim and are 
defendants. 

U A” is found solely to blame and liable to pay the assessed 
damages of “B” together with the taxed costs of “B,” and has to 
bear his own costs. 

“B” ’s claim for cost of repairs and expenses incidental thereto 
amounts to £10,000, and the Registrar of the Admiralty Court 
allows £9000. 

“A” ’s claim, in the event of being held free from blame or partly 
to blame, would have been allowed as follows — 

Cost of repairs and expenses incidental thereto, as settled by 


the Underwriters on the ship ..... £2,500 

Demurrage . 500 

£3>o°o 

“B” ’$ costs amounted to .... £270 

Less taxed off ...... . 70 

£200 

“A” ’s costs amounted to ..... 300 

Total costs paid by ‘ c A” . . . . . . £500 

Divided as follows: 

General costs to test liability for collision .... £400 

Special costs: 

Obtaining undertaking for bail from “B” . . £8 

Giving undertaking for bail to ce B” ... 7 


Costs of reference to Registrar for assessment of dam- 
ages of “B” 85 

— 100 

£5°° 


Apportionment of Costs 

General costs to test liability for collision .... £400 


Divided as follows: 

Costs of Recovery (prosecuting ce A” 9 s 

claim) £3,000 pay £100 

Gosts of Defence (defending 6 £ B” ? s claim) 9,000 „ 300 

£12,000 £400 
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Costs of Recovery; 

Proportion of general costs to test liability for the collision, 

as above *••••»*» ^ 100 

Special costs— obtaining undertaking for bail from “B” .* 8 


Payable as follows: 

Underwriters on ship pay propor- 
tion applicable to cost of repairs 
to “A 55 as settled by them . £2,500 

Owners of ship pay proportion ap- 
plicable to demurrage . . 500 


£108 


£90 

18 


£3,000 £108 

Costs of Defence: 

Proportion of general costs to test liability for the collision, 
as above ......... £300 

Special costs— giving undertaking for bail to “B” . . 7 

Costs of reference to Registrar for assessment of damages 


of“B’ : 


8 5 


Recoverable in terms of Collision Clause 

Payable as follows : 

Underwriters on ship pay 3/4ths . 
Protection and Indemnity Association 1 /4th 


£392 


£294 

9 8 


£392 

Result 

Total Costs paid by “A” ..... . £500 

Underwriters on ship pay : 

Costs applicable to claim made for cost of repairs 

to “A 55 as settled by them .... £90 
Three-fourths of costs applicable to claim made by 

“B” and recoverable under the Collision Clause 294 


Protection and Indemnity Association : 

Pays one-fourth of costs applicable to claim made 
by “B 5 5 and recoverable under the Collision Clause 

Owner pays proportion of costs applicable to his 
claim for demurrage 

(There are certain Shipowners 5 Defence Associa- 
tions which reimburse such costs to their mem- 
bers where proceedings to recover demurrage 
are taken with their consent.) 


£384 

98 

18 

£500 


In these examples the costs have been apportioned on the actual 
damages, and no account has been taken of the interest recovered 
on those damages or the interest which would have been recovered 
had the claim been successful. 



CHAPTER IX 


PROTECTION AND INDEMNITY CLAUSE 
PURPOSE OF CLAUSE 

The main purpose of the Protection and Indemnity Clause is to 
protect and indemnify the owners of, or other persons interested in 
or responsible for a vessel with respect to their liability for the 
remainder of the damages which they may have to pay in conse- 
quence of the negligent navigation or management of the vessel 
and which are not recoverable under the ordinary form of collision 
clause inserted in policies of insurance on vessels by reason of the 
limited indemnity provided by that clause. The word “manage- 
ment” in this connection does not apply to administrative or 
executive actions of the owners or managers of the vessel, but refers 
to acts or omissions on the part of the master or crew in connection 
with the manipulation of the pumps, sea- valves and other appliances, 
as distinct from acts or omissions in the actual navigation of the 
vessel. The negligent act or omission must have relation to the 
vessel, and the word when used in this connection does not apply 
to faults or errors in connection with the care of the cargo, apart 
from the working of the vessel. (See pages 45 and 46.) 

It has been seen that the indemnity provided by the ordinary 
form of collision clause, with the exceptions contained in the proviso 
or exceptions clause incorporated therein, is restricted to three- 
fourths of the damages paid in respect of loss of or damage to another 
vessel caused by actual contact, the cargo or other property on 
board thereof, the freight, passage money and engagements of the 
other vessel, and loss of or damage to the personal effects of the 
passengers and crew on board that vessel, including the same losses 
in respect of a third vessel or other vessels involved in a collision for 
which the insured vessel is wholly or partly to blame. 

As regards the remaining damages which are not recoverable 
under the collision clause, they consist of the balance of one-fourth 
of such damages as are recoverable under the collision clause, 
claims for loss of life and personal injury, damage to stationary 
property, and cost of removing obstructions consequent on the 
collision, and damages arising from the negligent navigation or 
management of the vessel without actual contact with another 
vessel. These damages are recoverable from a Protection and 
Indemnity Association if the vessel is entered therein, and the effect 
of the Protection and Indemnity Clause when it is inserted in a 
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policy ol insurance on a vessel is to place the assured in practically 
the same position as if the vessel were entered in such an association. 

There are persons who own or are interested in or responsible 
for a vessel, and are thereby liable to pay damages arising of die 
neglig en t navigation or management of the vessel, who 'are not 
eligible to become members of these associations, such as ship- 
builders and ship repairers. Whilst a vessel remains in the hands * 
of the shipbuilder, and before she is handed over to the shipowner, 
she may collide with another vessel or do other damage in conse- 
quence of the negligent navigation or handling of the vessel by the 
builder s servants in shifting her from one place to another in the 
course of construction or whilst running trial trips. The claute has 
consequently been inserted in the Institute Glauses for B uil d er s’Kisks. 

A ship repairer may incur similar liabilities whilst a vessel is in 
his hands for repairs and he has contracted to be responsible for 
the insurance of the vessel whilst in his charge. The Institute Port 
Risk Glauses are used in such an event and the Protection and 
Indemnity Clause is incorporated therein. 

The Port Risk Clauses are frequendy used to protect the ship- 
owner’s own interests when his vessel is laid up in port out of service 
for a more or less extended period, and the ordinary time or voyage 
policies have been allowed to lapse and the vessel is not entered in 
a Protection and Indemnity Association. 

The Protection and Indemnity Clause is sometimes attached to 
an ordinary policy on a vessel, the owner of which may either not 
be eligible or may not elect to become a member of a Protection 
and Indemnity Association, such as a vessel engaged in a special 
trade, but in that event the clause may require alteration to adapt 
it to the particular purpose required. 

The Institute Port Risk Clauses and the Institute Clauses for 
Builders’ Risks contain the Institute Collision Clause, without the 
Proviso or Exceptions Clause which is replaced by the following 
addition to the end of the collision clause — 

This clause shall also extend to any sum which the Assured may become 
liable to pay or shall pay for removal of obstructions under statutory powers, 
for injury to harbours, wharves, piers, stages, and similar structures or for loss 
of life or personal injury consequent on such collision. 

TERMS, CONSTRUCTION AND SCOPE OF CLAUSE 

The following are the terms of the Protection and Indemnity 
Clause appearing in the Institute Port Risk Clauses as Clauses 
Nos. ii to 13 thereof. With one exception, relating to loss of life 
and personal injury, which will be noticed later, the same clause 
appears in the Institute Clauses for Builders’ Risks — 

11. It is further agreed that if the Assured shall by reason of his 
interest in the insured ship become liable to pay and shall pay any 


X2— (L.X03) 
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sum or sums in respect of any responsibility, claim, demand, damages, 
and/or expenses arising from or occasioned by any of the following 
matters or things during the currency of this policy, that is to say — 

Loss of or damage to any other ship or goods, merchandise, 
freight, or other things or interests whatsoever, on board such 
other ship, caused proximately or otherwise by the ship insured 
in so far as the same is not covered by the running down clause 
set out above: 

Loss of or damage to any goods, merchandise, freight, or 
other things or interest whatsoever, other than as aforesaid (not 
being builders’ gear or material or cargo on the insured ship), 
whether on board the insured ship or not, which may arise from 
any cause whatsoever : 

Loss of or damage to any harbour, dock (graving or other- 
wise), slipway, way, gridiron, pontoon, pier, quay, jetty, stage, 
buoy, telegraph cable or other fixed or moveable thing whatso- 
ever, or to any goods or property m or on the same howsoever 
Caused; 

Any attempted or actual raising, removal, or destruction 
of the wreck of *he insured ship or the cargo thereof, or any 
neglect or failure to raise, remove, or destroy the same: 

Any sum or sums for which the Assured may become liable 
or incur from causes not hereinbefore specified, but which are 
absolutely or conditionally recoverable from or undertaken by 
the Liverpool and London Steamship Protection and Indemnity 
Association, Limited, and/or North of England Protecting and 
Indemnity Association : 

Loss of life or personal injury or payments made on account of 
salvage , whether of life or property * 

the Underwriters will pay the Assured such proportion of such sum 
or sums so paid, or which may be required to indemnify the Assured 
for such loss, as their respective subscriptions bear to the insured 
value of the vessel hereby insured, provided always that the liability 
under this clause, together with any liability there may be under 
Clause 12, in respect of any one accident or series of accidents arising 
out of the same event, shall be limited to the sum hereby insured, 
but when the liability of the Assured has been contested with the 
consent in writing of the Underwriters, the Underwriters will also 
pay a like proportion of the costs which the Assured shall thereby 
incur or be compelled to pay. 

12. This insurance also to pay the expenses, after deduction of the 
proceeds of the salvage, not recoverable under Clause 1 1 , of the removal 
of the wreck of the insured vessel from any place owned, leased or 
occupied by the Assured. Underwriters’ liability under this clause is 
subject to the limitations in amount provided in Clause ii. The 
provisions of that clause regarding the payment of legal costs shall 
apply also hereto. 

13. Notwithstanding the provisions of Clauses 11 and 12, this 
Policy is warranted free from any claim arising, 

(a) directly or indirectly under Workmen’s Compensation or 
Employers’ Liability Acts and any other Statute or under Common 
Law in respect of accidents to or illness of workmen or any other 
person employed in any capacity whatsoever by the assured or 
others in on or about or in connection with the insured ship or her 
cargo materials or repairs. 
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(£). in connection with an occurrence ftsulting from the 
operation of a peril excepted by, * * 

(i) the Free of Capture and Seizure Warranty. 

(ii) the Free of Stakes, Riots and Civil Contootions Warranty. 

The preamble to Clause 1 1 defines its general scope. The words, 
“It is further agreed , 53 make the clause a separate contract from those 
contained in the policy itself and the collision clause, and conse- 
quently the underwriters are liable up to the amount insured for 
claims recoverable thereunder in addition to claims recoverable 
under the policy itself and the collison clause. The words, “by 
reason of his interest in the assured ship , 35 imply that the assured 
may not necessarily be the owner of the ship but one who has an 
insurable interest therein by reason of his contractual or otter 
relationship in respect of the ship. The words, “become liable to 
pay and shall pay any sum or sums , 35 imply a liability to a third 
party and exclude damage to property belonging to the assured. 

The succeeding paragraphs of the clause are self-explanatory, 
but the following matters should be noted: 

Para, i covers the one-fourth of the damages not recoverable 
under the collision clause in respect of loss of or damage to another 
vessel and the property or interests on board when the insured 
vessel has been in actual contact with the other ship, also the whole 
of such damages when there has not been any actual contact, and 
the ship by negligent navigation or handling causes damage to another 
ship and the property or interests on board. 

There was a well-known case on the Clyde which gave rise to 
a claim under this section of the clause appearing in the Institute 
Clauses for Builders 3 Risks. The stern of a battle-cruiser under con- 
struction was allowed to project into the river in order to bring her 
barbette under a large crane to fit the guns on board, thereby 
obstructing the outlook on the river for vessels navigating up and 
down. Whilst the battle-cruiser was in that position a tug came out 
of the wet dock in which the battle-cruiser lay and caused a vessel 
passing down the river to collide with a vessel passing up, both 
vessels sustaining damage, but there was no contact with either the 
tug or the battle-cruiser. The owners of the tug and the shipbuilders 
were both held to blame, and as the proportion of the damages 
payable by the tug was not great owing to the extent of her limited 
liability, the shipbuilders had to pay almost the whole of the damages 
sustained by the two vessels, and recovered them from the under- 
writers under this section of the clause. 

The scope of para. 2 depends on the nature of the ship insured 
and the use to which she is put during the currency of the policy. 
For example, the ship may be engaged in ordinary trading, or the 
insurance may be on a ship in course of construction or under 
repair or in process of being broken up, or on a floating grain 
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elevator or a floating pontoon crane in course of transportation. It 
will be noticed, however, that it excludes builders’ gear or material 
or cargo on board the insured ship, which is an important exception 
if the vessel is in a ship repairer’s hands for repair. 

In para. 3 the damage referred to in this section need not 
necessanly be done directly by the vessel insured, and the words 
“howsoever caused” make it clear that the liability for the damage 
is covered if it arose indirectly by the insured vessel causing another 
vessel to do the damage by reason of collision or negligent navigation 
or management, and furthermore the owner of a ship may be liable 
for damage done to a harbour or similar structure where there is no 
negligence, by reason of the provisions of the Harbours, Docks and 
Piers Clauses Act, 1847, or a local Act embodying those provisions. 

Para. 4 is restricted to the ship insured or the cargo on board, 
and the cost of removal of the wreck of another ship sunk in collision 
for which the insured ship is to blame is recoverable under the special 
addition to the collision clause appearing in the Institute Port Risk 
Clauses and the Institute Clauses for Builders’ Risks, which covers 
the liability for the removal of obstructions under statutory powers. 

Para. 5 applies not only to sums which the assured may become 
liable to pay, but also those he may incur, from causes not previously 
specified and which are recoverable under the terms of either or 
both of the two Protection and Indemnity Associations mentioned, 
and the scope of the protection afforded by such Associations will 
be considered later. 

In para. 6 the expression “or payments made on account of 
salvage, whether of life or property” is possibly intended to refer 
only to life salvage, either separately or as part of the remuneration 
for salvage of life and property, not recoverable under ordinary 
marine insurance policies on ship and cargo against maritime perils. 

Clause 12 extends the protection given under Clause 11 as 
regards removal of wreck to cases in which the wreck lies on property 
owned or occupied by the assured. 

Clause 13 (a) excludes claims arising directly or indirectly 
under Employers’ Liability Acts, etc., and Clause 13 ( b ) excludes 
claims in connection with an occurrence resulting from the operation 
of a peril excepted by the F.C. & S. and F.S.R. & C.C. warranties. 
This latter is an addition to the earlier forms of the clause and was 
a result of the case of Adelaide Steamship Co. v. The Crown ( The 
Warilda ) l which determined that the F.C. & S. Clause did not 
apply to the running down clause since the latter was a contract 
supplementary to the main contract in the policy. In the same way 
the Protection and Indemnity Clause is a supplementary contract 
and in order that the F.C. & S. and F.S.R. & C.C. Clauses should 
apply they are specifically incorporated. 

1 33 Ll. L. Rep. 49, 259. 
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The scope of the Protection and Indemnity Clause, as incorpor- 
ated in the Institute Port Risk Clauses, is not so extensive as when 
the clause is attached to a policy on ship containing the Institute 
Time Clauses (Hulls) including the running down or collision clause, 
with the exceptions contained in the Proviso, because the liability ‘ 
for loss or damage mentioned in Sect, (i) is only covered “in so far 
as the same is not covered by the running down clause set out above” 
and the form of the running down clause appearing in the .Institute 
Port Risk Clauses does not contain the Proviso with the excepted 
risks but, as mentioned above, is replaced by another clause expressly 
covering some of those risks. The Proviso thus ceases to be an 
exceptions clause, as it is expressed in positive terms and speci- 
fically covers risks excluded by the exceptions clause appended to 
the ordinary collision clause, as included in the Institute Time 
Glauses (Hulls). These damages which would otherwise be recover- 
able under the Protection and Indemnity Clause are consequently 
recoverable under the collision clause in the Port Risk Clauses. 

The Protection and Indemnity Clause in the Builders’ Risks 
Glauses is in similar terms to the above except that, whereas the 
Port Risk Glauses include, the Builders’ Risks Clauses specifically 
exclude, loss of life and personal injury. Since however the collision 
clause in the Builders’ Risks Clauses contains the affirmative proviso 
and covers “loss of life and personal injury consequent on such 
collision” the above exception must be intended to apply to loss 
of life or personal injury caused otherwise than by collision but not 
of course to loss of life or personal injury in respect of workmen 
from claims for which the policy is warranted free. 

Complete protection to the assured as regards liabilities to third 
parties is afforded by the Institute Port Risk Clauses and the Insti- 
tute Clauses for Builders’ Risks, containing, as they do, the collision 
clause, with the affirmative proviso, and the protection and indem- 
nity clause. When, however, the latter is used in any other connec- 
tion it requires alteration to adapt it for the particular purpose 
required, and a separate form of policy covering protection and 
indemnity risks appears at the end of this chapter. 

PROTECTION AN INDEMNITY ASSOCIATIONS 

Inasmuch as the protection and indemnity clause covers the assured 
against any sum or sums for which he may become liable or which 
he may incur from causes not otherwise specified in the clause, but 
which are recoverable from or undertaken by either or both of the 
two named Associations, a short description of these Associations 
in general and the risks covered by them may be helpful to an 
understanding of the full scope of the protection afforded by the 
clause. 

There are a number of Protection and Indemnity Associations 
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established in this country, the object of which is to protect and 
indemnify the members against claims and losses arising from or 
occasioned by certain specified occurrences for which they may be 
liable in respect of vessels in which they are interested as owners or 
otherwise and which are entered in the association. 

The associations are conducted on a mutual basis, and the 
working and other expenses of the association and the amounts 
paid in respect of claims recoverable by the members within the 
terms of the rules and conditions of the association are payable by 
the members in proportion to the tonnage of the vessels entered by 
them respectively. With certain modifications the provisions of the 
Marine Insurance Act, 1906, apply to mutual insurance (see Sect. 
85 of the Act), but these associations are now usually incorporated 
so that it is on the association and not on the individual members 
of the association that liability primarily falls. 

The vessels entered in the association are deemed to be insured 
for their full value against all perils covered by an ordinary Lloyd’s 
policy containing the usual collision clause, and no claim which is 
recoverable under such a policy can attach to the association. 

No claim or loss arising from the actual fault of the member, 
or due to an event happening with his privity, can be recovered from 
the association. 

The extent of the indemnity granted by these associations in 
respect of claims is generally that for which the member is entitled 
to limit his liability under the Merchant Shipping Acts; provided 
that the vessel is entered in the Association for her full gross tonnage 
he is protected to the same extent, and in addition for costs which he 
may have properly incurred or become liable to pay in connection 
with such claims; and in respect of claims for which such limitation 
of liability is not available, the member is protected up to an amount 
not exceeding £30 per ton or other specified amount, on the vessel’s 
tonnage, in respect of each and every occasion on which a claim 
may arise, provided it was without his actual fault or privity. 

Deductions are made from some claims in certain circumstances, 
and in some instances claims under a specified amount are not 
recoverable, but the conditions in these respects vary and there is 
no uniform basis applicable to all associations. 

The risks covered are of a varied nature, and those relating to 
liabilities to third parties may be briefly summarised as follows — 

1. Loss of Life and Personal Injury 

The protection covers the member’s liability arising under 
Common Law, Merchant Shipping Acts or Employers’ Liability 
Acts in respect of passengers on board the vessel and persons em- 
ployed in or about the vessel, or persons other than those mentioned, 
whether on board any ship or elsewhere, who lose their lives or are 
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injured in circumstances which render the member liable in respect 
of the vessel entered in the association. 

2. Collision Risks 

The risks covered are those of loss of or damage to any other ship 
or vessel, and the property on board thereof, arising from the im- 
proper navigation or management of the vessel entered in the 
association, except to the extent of three-fourths of such damages 
as are recoverable under the collision clause, and the risks covered 
include the expenses for which the member is liable in respect of 
his vessel for raising, removing or destroying the wreck of such other 
ship or vessel or her cargo, and damage done by such other ship 
or vessel to any harbour, wharf, pier, stage or similar structure in 
consequence of the collision. 

3. Cargo Risks 

The protection extends to loss of or damage to cargo arising 
from unauthorised deviation, unseaworthiness or improper naviga- 
tion or management of the vessel and negligence in the care and 
custody of the cargo for which the member is liable in respect of 
the entered vessel, provided that the event was not caused by the 
actual fault or with the privity of the member. Liabilities of this 
nature are now on a generally uniform basis having regard to the 
provisions of the Hague Rules, 1924, which have been ratified by 
the principal maritime nations. 

4. Harbour Damage Risks 

The member’s liability is covered in respect of any damage 
done to any harbour, dock, pier, quay, jetty, landing-stage, tele- 
graph cable, or other fixed or moveable thing. 

5. Wreck Risks 

The member is protected against thecost of raising or removing the 
wreck of the entered vessel or the cargo on board, to the extent that 
it may not be recoverable under the policy on the vessel or otherwise. 

6 . Life and other Salvage and General Average Risks 

The protection afforded covers the member’s liability for life 
salvage, also the cargo’s proportion of any salvage, general average 
expenses and special charges the member has had to pay so far as 
he is disentitled to recover the amount from the cargo interest 
by reason of failure to exercise due diligence to make the vessel 
seaworthy at the inception of the voyage. 

7. Claims of the Crew 

Hospital, medical or funeral expenses of the crew, for which 
the member is liable and consequent repatriation expenses are 
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covered, also in the event of shipwreck the crew’s wages payable 
subsequent to the wreck, under the provisions of the Merchant 
Shipping (International Labour Conventions) Act, 1925. 

This summary is not exhaustive, and is intended merely as a 
general indication of the protection afforded by these associations 
against liabilities to third parties. 

LIABILITIES TO THIRD PARTIES ARISING FROM 
ASSURED’S ACTUAL FAULT OR WITH HIS PRIVITY 

The protection against liabilities, as enumerated above, is subject 
to their having been incurred without the actual fault or privity 
of the member. 

As stated in the Introduction, subject to certain reservations 
including wilful misconduct, a person is entitled to be indemnified 
under an insurance effected by him, in express terms, against his 
liabilities to third parties arising from an event caused by his actual 
fault or happening with his privity, but if such an insurance is 
effected the nature of the risks should be disclosed and the inten- 
tions of the assured and the insurers clearly expressed in the policy. 

Subject to these conditions, where the member’s fault or privity 
is involved in connection with an event, and he is thereby precluded 
from obtaining protection under the terms and conditions of the 
association, he can effect a special insurance against his liability to 
third parties, as where the owner of a vessel, with cargo on board, 
diverts her from the proper course of the voyage for a purpose not 
connected with the carriage of the cargo, thereby causing a breach 
of the contract of affreightment. 

SEPARATE FORM OF POLICY COVERING PROTECTION 
AND INDEMNITY RISKS 

When a vessel is not entered in any Protection and Indemnity 
Association and the owner desires to be insured against protection 
and indemnity risks, either by incorporation in an ordinary policy 
on ship or by a separate policy, it may not be desirable to use the 
form of the Protection and Indemnity Clause appearing in the 
Institute Port Risk Clauses (or the Institute Clauses for Builders’ 
Risks) without adaptation, because it may not be suitable in some 
respects. Amongst other things, as already seen when considering 
Clause 1 1 (pages 145-6), the extent of the protection against collision 
liabilities afforded by para, (i) depends on whether the collision 
clause in the policy on the ship, if there is any such policy, is against 
three-fourths or four-fourths damages and whether the proviso 
attached to the collision clause is in the negative or affirmative form; 
para, (ii) depends on the nature of the ship and the use to which * 
it is put during the currency of the policy, and the position as regards 
claims for loss of life and personal injury under para, (v), when the 
words “but excluding loss of life or personal injury” are added thereto, 
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requires clarification, in case they should be taken as excluding 
liability for claims for loss of life or personal injury in respect of 
persons on board another vessel consequent on collision. 

If the Protection and Indemnity Clause is incorporated in an 
ordinary policy on a ship in employment it may require adaptation 
in the above-mentioned respects, and if a separate policy is issued 
covering only protection and indemnity risks the following is a 
suitable form of policy to use, as drawn up by the author — 

Protection and Indemnity Risks Policy 

Whereas hereinafter called 

the Assured have promised to pay to 

hereinafter called the Insurers the consideration due 
for this insurance it is hereby agreed as follows — 

This insurance is m respect of the interest of the Assured in the 
S.S. and shall be for the space of 
commencing 

and ending , and the Insurers agree 

to indemnify the Assured up to pounds sterling 

the sum hereby insured against any liability which the Assured may 
incur to third parties, and any other loss the Assured may incur, arising 
from or occasioned by any of the matters or things mentioned hereafter 
during the currency of this policy, that is to say — 

It is agreed that if the Assured shall by reason of their interest in the 
ship to which this insurance relates become liable to pay and shall pay 
any sum or sums in respect of any responsibility, claim, demand, dam- 
ages, and/or expenses, or shall incur any other loss, arising from or 
occasioned by any of the following matters or things during the currency 
of this policy, that is to say — 

Loss of or damage to any other ship or vessel or goods, merchandise 
freight, or other things or interests whatsoever, on board such other 
ship or vessel, caused proximately or otherwise by the ship to which 
this insurance relates, in so far as the same is not covered by the 
-fourths Collision Clause contained in the policies of 
insurance on the ship herself, including the exceptions specified in 
the concluding paragraph thereof : 

Loss of or damage to any harbour, dock (graving or otherwise), 
slipway, way, gridiron, pontoon, pier, quay, jetty, stage, buoy, tele- 
graph cable or other fixed or moveable thing whatsoever, or to any 
property in or on the same, whether belonging to the Assured or 
not, howsoever caused : 

Any attempted or actual raising, removal, or destruction of the 
wreck of the ship to which this insurance relates or the cargo thereof, 
or any neglect or failure to raise, remove, or destroy the same: 

Loss of life or personal injury, except as hereinafter stated: 

Any sum or sums for which the Assured may become liable or 
incur from causes not hereinbefore specified, but which are absolutely 
or conditionally recoverable from or undertaken by the Liverpool and 
London Steamship Protection and Indemnity Association or the North 
of England Protecting and Indemnity Association, Class I (Protection) 
and Class II (Indemnity), so far as applicable; 

the Insurers will pay the Assured such sum or sums so paid, or which 
may be required to indemnify the Assured for such loss, provided always 
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that the amount recoverable hereunder in respect of any one accident 
or series of accidents arising out of the same event shall not exceed the 
sum hereby insured, and when the liability of the Assured has been 
contested, or proceedings have been taken to limit liability, with the 
consent in writing of the Insurers they will also pay the costs which the 
Assured shall thereby reasonably incur or be compelled to pay. 

Notwithstanding the foregoing, this Policy is warranted free from any 
claim arising directly or indirectly under Employers’ Liability Acts 
and any other Statutory or Common Law Liability in respect of accidents 
to or illness of workmen or any other person employed in any capacity 
whatsoever by the Assured or others in on or about or in connection 
with the ship to which this insurance relates or her cargo, materials 
or repairs. 

Should the ship to which this insurance relates come into collision 
or contact with or cause damage to another ship or vessel or fixed or 
moveable object belonging wholly or in part to the same Owners, or 
under the same management or control, the Assured shall have the 
same rights under this policy as they would have were the other ship or 
vessel or fixed or moveable object the property of Owners not interested 
in the ship to which this insurance relates, but in such cases the liability 
for the accident, and/or the amount payable, shall be referred to a sole 
arbitrator to be agreed upon between the Insurers and the Assured. 

It is understood and agreed that the Insurers are not to be liable for 
any loss or damage caused by strikers, locked-out workmen or persons 
taking part in labour disturbances or riots or civil commotions or for the 
loss of or damage to the ship to which this insurance relates from any 
cause whatsoever. 

And so the Insurers are contented and do hereby promise and bind 
themselves to the Assured their executors administrators and assigns for 
the true performance of the premises confessing themselves paid the 
consideration due to them for this insurance by the Assured. 

In Witness whereof the Insurers have subscribed their names this 

... day of in the year One Thousand 

Nine Hundred and 



CHAPTER X 


MISCELLANEOUS INSURANCES AGAINST 
LIABILITIES TO THIRD PARTIES 

In addition to the liabilities arising from torts, such as damage 
caused by the negligent navigation of a ship, and those imposed 
by certain statutory powers or local enactments respecting damage 
to harbours and docks and the cost of removing the wreck of a 
vessel, which have so far been considered, there are liabilities 
arising from breach of contract and for damage occurring during 
the performance of a contract, from which the contractors are not 
exempt by the terms of the contract. 

These latter liabilities may arise in connection with the carriage 
of goods by sea and inland waters, and the construction and re- 
pairing of ships, and it is desirable to consider the different forms 
of the insurances which are effected against such liabilities. 

LIABILITIES OF SHIPOWNER AS CARRIER 

In order to comprehend the liabilities connected with the carriage 
of goods by sea it is necessary to understand the obligations which 
a shipowner impliedly undertakes, apart from express contract, 
when he receives goods to carry them on board a general ship for 
a remuneration. 

At common law it is implied that the shipowner is to carry 
and deliver the goods in safety and be answerable for ail loss or 
damage happening to them whilst in his custody, unless caused by 
some act of God, or of the King’s enemies, or by some defect in 
the goods themselves, or through a voluntary sacrifice for the 
common safety, and he cannot rely on those exceptions if he has 
not exercised due care to avoid or guard against the cause of loss 
or damage, or the vessel has deviated from the proper course of the 
voyage, or was unseaworthy or unfit for the carriage of the goods. 

There are certain statutory exceptions to, and limitation of, 
these common law liabilities. By the Merchant Shipping Act, 1894, 
Sect. 502, the owner of a British sea-going ship is not liable to make 
good to any extent whatever any loss or damage happening without 
his actual fault or privity where any goods on board his ship are 
lost or damaged by reason of fire on board the ship, or for the loss 
by robbery or theft of valuables, such as bullion, jewels or precious 
stones, which have been shipped without the true nature and value 
of them having been declared at the time of shipment, and the Act 
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by Sect. 503 further limits the extent of his liability where, without 
his actual fault or privity, loss or damage is caused to goods, mer- 
chandise or other things on board the ship, from any cause, to £8 
per ton of the ship’s tonnage, either alone or together with loss or 
damage to any other vessel or to any goods, merchandise or other 
things on board thereof when caused by the improper navigation 
of the ship. 

In addition to these common law and statutory exceptions and 
limitation of liability, shipowners were accustomed to insert a 
number of further exceptions in bills of lading, but their power to 
do so is now restricted by legislation. 

CARRIAGE OF GOODS BY SEA ACT, 19*4 

This Act gives effect to a Maritime Convention for the unification 
of certain Rules relating to bills of lading, and giving these Rules 
(known as the Hague Rules) the force of law with a view to estab- 
lishing the responsibilities, liabilities, rights and immunities attaching 
to carriers thereunder. 

It is provided that a carrier includes the owner or the charterer 
of a ship who enters into a contract of carriage with a shipper; the 
carriage of goods covers the period from the time the goods are 
loaded on to the time when they are discharged from the ship, and 
the word “goods” in that connection does not include live animals 
and cargo which by the contract of carriage is stated as being 
carried on deck and is so carried. 

The Act applies to the carriage of goods by sea from any port 
in Great Britain or Northern Ireland to any other port, whether in 
or outside Great Britain or Northern Ireland, and in respect of 
which a bill of lading or similar document of title is issued. 

Every such bill of lading or similar document of title is subject 
to the provisions of the Rules as applied by the Act, and any clause 
in any such contract of carriage relieving the carrier from liability 
for loss or damage to the goods arising from negligence, fault or 
failure in the duties and obligations provided for in the Rules or 
lessening such liabilities otherwise than as provided for therein, 
shall be null and void and of no effect. A benefit of insurance or 
similar clause shall be deemed to be a clause relieving the carrier 
from liability. 

Nothing in the Act affects the operation of Sects. 502 and 503 
of the Merchant Shipping Act, 1894, as amended by any subsequent 
enactment, or the operation of any other enactment for the time 
being in force limiting the liability of the owners of seagoing vessels. 

The carrier is bound, before and at the beginning of the voyage, 
to exercise due diligence to (a) make the ship seaworthy; (b) 
properly man, equip, and supply the ship; and (c) make the holds, 
refrigerating and cool chambers, and all other parts of the ship in 
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which goods are carried, fit and safe for their reception, carriage 
and preservation, and he is liable for loss or damage to the goods 
caused by his failure to do so. 

He is likewise under a duty properly and carefully to load, 
handle, stow, keep, care for and discharge the goods carried. 

Neither the carrier nor the ship shall be liable for loss or damage 
arising or resulting from unseaworthiness unless caused by want of 
due diligence on the part of the carrier to make the ship seaworthy, 
and to secure that the ship is properly manned, equipped and 
supplied, and to make the holds, refrigerating and cool chambers 
and all other parts of the ship in which goods are carried fit and safe 
for their reception, carriage and preservation. 

As regards the carriage of the goods on board the ship, neither 
the carrier nor the ship shall be responsible for loss or damage 
arising or resulting from — 

Act, neglect, or default of the master, mariner, pilot, or the 
servants of the carrier in the navigation or in the management 
of the ship ; 

Fire, unless caused by the actual fault or privity of the earner; 

Perils, dangers and accidents of the sea or other navigable 
waters; 

Act of God, act of war, act of public enemies, and arrest or 
restraint of princes, rulers or people, or seizure under legal 
process ; 

Strikes or lock-outs or stoppage or restraint of labour from 
whatever cause, whether partial or general, and riots and civil 
commotions ; 

Saving or attempting to save life or property at sea; 

Latent defects not discoverable by due diligence; 

Any other cause arising without the actual fault or privity 
of the carrier, or without the fault or neglect of the agents or 
servants of the carrier. 

It is provided that any deviation in saving or attempting to save 
life or property at sea, or any reasonable deviation shall not be 
deemed to be an infringement or breach of these Rules or of the 
contract of carriage, and the carrier shall not be liable for any loss 
or damage resulting therefrom. 

Neither the carrier nor the ship shall in any event be or become 
liable for any loss or damage to or in connection with goods in an 
amount exceeding £100 per package or unit, or the equivalent of 
that sum in other currency, unless the nature and value of such goods 
have been declared by the shipper before shipment and inserted in 
the bill of lading. By agreement between the carrier, master or 
agent of the carrier and the shipper another maximum amount than 
that mentioned in this paragraph may be fixed, provided that such 
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maximum shall not be less than the figure above named. In this 
connection it is of interest to record that a sub-committee of the 
British Maritime Law Association, appointed for the purpose, 
recently negotiated an agreement regarding shipowners’ liability 
for loss of or damage to cargo under Rule 5, Art. IV, The Hague 
Rules. Amongst other provisions a maximum figure of £200 per 
package was adopted in this agreement which was entered into in 
August, 1950, by various British underwriting, shipowning, and 
merchant interests. 

In view of the stringent nature of the common law respecting 
unseaworthiness and deviation, attention may be drawn to the 
relief granted by the Act in those respects. 

At common law, in any contract of carriage of goods by sea, it 
is implied that the ship is seaworthy and that it shall not deviate 
from the course of the voyage except to avoid danger to the ship or 
to save life. Failure to comply with those conditions may put an 
end to the contract and prevent the carrier from relying on any of 
the exceptions contained in the contract of carriage. It was in those 
two respects, amongst others, that shipowners were accustomed to 
contract out of their liability by inserting exception clauses in bills 
of lading. 

The Act provides that — 

There shall not be implied in any contract for the carriage of 
goods by sea to which the Rules apply any absolute undertaking by 
the carrier of the goods to provide a seaworthy ship. 

The implied absolute warranty of seaworthiness is replaced by 
the undertaking to exercise due diligence to make the ship seaworthy, 
and the carrier is not liable for loss or damage to the goods arising 
from unseaworthiness unless caused by want of due diligence on the 
part of the carrier to make the ship seaworthy. 

As regards deviation, it will be noticed that deviation to save 
property and any reasonable deviation is permissible, and that any 
deviation in saving or attempting to save life or property at sea or 
any reasonable deviation shall not be deemed to be a breach of 
contract, and the carrier shall not be liable for any loss or damage 
resulting therefrom. What is a reasonable deviation is a question 
of fact according to the particular circumstances. , 

Taking the Act as a whole, including the Rules to which it 
applies, it will be seen that it draws a clear line b£, demarcation 
between the carrier’s risks respecting the care and custody of the 
goods for which the shipowner is liable and the navigation and other 
specified risks for which he is not liable. > ‘ 

Viewing these liabilities and immunities with regard to the 
question of insurance, the risks may be divided into three classes: 

1. Navigation and other risks from which the shipowner is 
exempt from liability are mostly insurable risks which are covered 
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under a marine insurance policy on goods effected by the owner of 
the goods, such as loss of or damage to goods arising or resulting 
from the negligence of the crew in the navigation or in the manage- 
ment of the ship, fire, perils of the sea, and act of God. 

2. Carriers’ risks relating to the care and custody of the goods 
whilst on board the ship, such as loss or damage due to bad handling 
or stowage, insufficient ventilation, pilferage and theft. By means 
of an additional clause, carriers’ risks are sometimes covered under 
an ordinary marine insurance policy on goods effected by their 
owner, and the insurers on payment of the claim under the policy 
for such loss or damage become subrogated to any rights the assured 
may possess against the shipowner if he is not exempted from 
liability by reason of the terms of the contract of carriage. Ship- 
owners usually protect themselves against their liability for these 
carriers’ risks from which they are not exempt by reason of the 
terms of the contract of carriage by becoming members of a Pro- 
tection and Indemnity Association which covers such risks. 

3. Risks resulting from breach of contract, such as carrying on 
the deck of the vessel cargo contracted to be carried under deck, 
shipping cargo on board a damaged ship which has not been 
repaired, dry-docking or repairing a ship with cargo on board for 
the shipowner’s own purposes and when not occasioned by some 
accident on the voyage, and unauthorised deviation. 

INSURANCE AGAINST SHIPOWNERS’ LIABILITY FOR 
BREACH OF CONTRACT RESULTING FROM 
AN UNAUTHORISED DEVIATION 

There are several important considerations to be borne in mind in 
effecting an insurance against shipowners’ liability arising out of a 
breach of contract. 

The breach of contract puts an end to the contract of affreight- 
ment and precludes the shipowner from relying on any of the ex- 
ceptions contained therein, irrespective of whether or not the loss 
or damage arose from an excepted risk, and the inability to rely 
on the exceptions operates throughout the whole period covered by 
the contract until the goods are delivered to the receivers. 

It is consequently necessary that the insurance should not be 
effected en the goods themselves against total or partial loss by perils 
of the sea and risks covered by an ordinary policy on goods. Such a 
policy is-raot sufficient fully to protect the shipowner against his 
liabilities ari§&ig from the breach of contract. The policy should 
clearly and expressly state that it is intended to cover any liability 
the shipowner may incur by reason of the particular occurrence; 
it should cover the' whole transit from shipment until delivery of 
the goods to the receivers; the policy should not contain the 
F. C. & S. clause, unless it is mutually agreed to include it, and the 
memorandum or franchise clause in the policy should be deleted, 
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and it should be provided that the underwriters shall pay general 
average and charges not otherwise recoverable and any costs 
incurred with their consent in defending a claim made upon the 
assured in respect of the risks covered. 

Where the vessel is entered in a Protection and Indemnity 
Association and it is possible to communicate with the association 
it is desirable to do so before effecting such an insurance, in case the 
risk is covered by the rules, or the association is prepared to regard 
the risk as covered or desires an insurance effected at its expense. 

Whenever an insurance against such liabilities is effected, expert 
advice is desirable, preferably that of an average adjuster. 

The following is a general form of insurance against shipowners’ 
liability to owners of cargo arising from a breach of contract, which 
can be adapted to meet the particular circumstances — 

From to and until the completion of the 

discharge of cargo and the termination of the shipowners’ respon- 
sibility within the terms of the bills of lading. 

This insurance is intended to cover the liability, if any, of the 
owners of the s.s. to the owners of the cargo loaded 

on board thereof in consequence of (state the circumstances), includ- 
ing any contribution to general average, salvage, salvage charges, 
sue and labour charges, or other charges, arising from any accident 
or accidents to the ship on the voyage, which by reason of the afore- 
said circumstances may not be recoverable from the owners of the 
cargo. 

To pay claims in full up to the amount insured for any liability 
on the part of the shipowners to the owners of the cargo, also costs 
incurred, with the Underwriters’ consent, in defending a claim made 
upon the assured in respect of the risks covered by the policy. 

Seaworthiness of the ship admitted as between assurers and 
assured. 

Against marine and war risks. 

Delete 3% clause. 

LIGHTERMAN’S LIABILITY AS COMMON CARRIER 

A lighterman when he receives goods for carriage incurs the liability 
of a common carrier, but in one respect he is in a different position 
from that of a shipowner, as the statutory exception of fire under 
Sect. 502 of the Merchant Shipping Act, 1894, does not apply to a 
lighter but only to a seagoing ship. Sect. 503 of the Act relating to 
the limitation of liability to £8 per ton, however, does apply to a 
lighter because the word “seagoing” does not appear in that section 
and the term “ship” includes a lighter, according to the Merchant 
Shipping Act, 1921. 

As the liabilities of common carriers bear heavily upon lighter- 
men, subject to the statutory limitation of liability, they usually 
exempt themselves from liability when they contract to carry goods, 
and the owners of the goods protect themselves by inserting the 
following provision in their policy on the goods: “The assured are 
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not to be prejudiced by any agreement exempting lightermen from 
liability.” The effect of this provision is that if the loss is proximately 
due to a peril insured against, the assured’s claim under the policy 
is not prejudiced by the insurers, on paying the claim, having no 
recourse against the lightermen by reason of the exemption con- 
tained in the lighterage agreement. 

When goods are carried by lightermen without any agreement 
exempting them from liability and they desire to effect an ins urance 
against their liabilities to the owners of the goods, it should be 
expressly stated in the policy that the insurance is one against 
liabilities to third parties and the insurance should not be one merely 
on the goods themselves, as was seen when considering the cases 
referred to on page 157. 

INSURANCE ON AVERAGE DISBURSEMENTS 

When an accident has occurred which gives rise to a general average 
contribution, the shipowner may incur liability for expenses, and 
be unable to recover from the owners of the cargo the whole or a 
portion of those expenses applicable to the cargo by reason of a 
subsequent accident causing loss of or damage to the cargo, and 
thereby reducing or extinguishing the cargo’s contributory value 
to the expenditure which falls to be apportioned over the values of 
the property at the termination of the voyage. The subsequent loss 
of or damage to the cargo extinguishes or reduces the shipowner’s 
lien on the cargo for its proportion of the expenses. In order to 
protect himself and the other parties concerned against such a 
contingency, the shipowner usually effects an insurance on Average 
Disbursements, and in the event of any subsequent accident he 
recovers under that policy the amount he has been unable to recover 
from the owners of the cargo by reason of the contributory value of 
the cargo having been reduced or extinguished by reason of the 
subsequent accident. The Marine Insurance Act, 1906, Sect. 3 (2) 
(£), expressly permits such an insurance. 

SHIPBUILDERS’ LIABILITIES 

As was seen when considering the Institute Clauses for Builders’ 
Risks, a shipbuilder by incorporating those or similar clauses in 
the policies on a ship under construction protects himself in respect 
of his liabilities for damages arising from the negligent navigation 
or management of the ship, for cost of removal of obstructions and 
other risks covered by the collision clause and the protection and 
indemnity clause, but he may incur further liability for breach of 
contract or to a sub-contractor or another contractor, against which 
he should insure if he wishes to be fully protected. 

There are two main classes of Building Contracts. In the one 
case the shipbuilder contracts with the shipowner to supply a com- 
plete vessel, consisting of hull, outfit, main and auxiliary machinery, 

13— (L «>3) 
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and the shipbuilder sub-contracts for the supply of certain parts. 
The main contract is thus between the shipbuilder and the ship- 
owner; the shipbuilder is responsible for the complete vessel, and 
there is no contractual relationship between the shipowner and the 
sub-contractor. In those circumstances, the shipbuilder usually 
provides that the insurance he effects shall cover the property of 
the sub-contractor after delivery to the shipbuilder, leaving the sub- 
contractor to insure the parts whilst under construction by him 
and prior to delivery to the shipbuilder. 

In the other case the main contract is between the shipowner 
and the shipbuilder and/or marine engineer for the construction of 
the hull and/or machinery, as the case may be, and the shipowner 
contracts for certain specific parts independently of the main 
contract. In those circumstances there is no contractual relationship 
between the shipbuilder and/or marine engineer and the other 
contractor. For example, a shipowner might contract with a ship- 
builder for the hull and main machinery of a vessel and with other 
contractors for the insulation and refrigerating machinery. Each 
contractor would insure his own property, but liabilities may arise 
between the different contractors which are not covered by the 
ordinary policies effected on the property. For example, through 
the negligence of the shipbuilders’ servants damage might be caused 
to the insulation, or in fitting the refrigerating machinery on board 
damage might be done to the hull through the negligence of the 
refrigerating engineers’ employees. 

In such circumstances the insurance policies effected sometimes 
contain a clause that the insurers shall have no recourse against 
another contractor or sub-contractor, but it is too indefinite to be 
completely effective. Irrespective of any question of insurance, 
it is very desirable in the first place that the contracts for the building 
of the vessel and the supplying of subsidiary parts should clearly 
define the rights and liabilities of the respective contractors, especially 
as regards damage caused to one contractor’s property by the 
employees of another contractor engaged in connection with the 
building of the vessel. That having been done, the insurance policies 
effected by the different contractors can be expressed in such terms 
as will cover not only the particular property or parts supplied but 
also the liability of one contractor to the other so far as loss and 
damage to the property is concerned. Where such third party 
risks are covered it is desirable that the actual clause in the contract 
under which that liability arises should be incorporated in the 
policy, so that the underwriters may be under no misapprehension 
as to the nature and extent of the liability against which the assured 
wants to be indemnified. 

It is desirable that not only the contract itself, but also the 
policy, should clearly express the intention of the parties as regards 
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liability or exemption from pliability for consequential damages, 
such as delay arising from breach of contract. In Wilson v. General 
Screw Colliery Co ., 1 where there was a contract to supply a propeller 
shaft and other fittings for a steamer and they proved defective, the 
owner recovered damages for the cost of replacing them and the 
delay whilst fitting them. In the case of Alison & Co. v. Wallsend 
Slipway Co . 2 there was a contract to supply a cylinder for a vessel 
and the cylinder supplied was defective and had to be replaced, 
involving detention of the vessel. In the absence of a clearly ex- 
pressed exception in the contract as regards consequential damages, 
the suppliers of the cylinder were held liable for damages for delay 
arising from the cylinder proving defective. In another case relating 
to the re-engining of a motor-ship, the engines, after being installed 
and after the trials had been run, were found to be inefficient. The ship- 
owners repudiated the contract and rejected the engines. They then 
bought engines elsewhere at a cost in excess of the contract price, 
and claimed against the engine builders for the extra cost of the 
replaced engines and other incidental expenses, also loss of profit 
which they might have made if they had had the use of their vessel. 
The engine builders, whilst admitting the claim for the extra cost 
of the replaced engines, repudiated the other items in the claim, but 
it was held that on principle and subject to proof the claim for the 
other extra expenses and loss of profit would be recoverable as 
general damages and would not be barred by the provision in the 
contract excluding indirect and consequential damages. 3 

In determining whether there has been a breach of contract on 
the part of the contractor to his principal as regards a particular part 
proving defective or unsuitable regard may require to be had to 
the terms of the Sale of Goods Act, 1893, Sect. 14 (1), as to whether 
there is not an implied condition in the contract as regards the 
exercise of reasonable skill or judgment and that the part shall be 
reasonably fit for the purpose for which it was intended. In the 
case of Cammell Laird & Co. v. Manganese Bronze & Brass Co., 4 where 
the propellers proved to be unsuitable and the sub-contractors were 
held to be liable to the shipbuilders for the loss incurred by them, 
the Court allowed as part of the damages the expenses of running 
a succession of trials to ascertain and correct the cause of the trouble. 


SHIPBUILDERS’ OR ENGINEERS’ LIABILITIES UNDER 
GUARANTEE CLAUSE IN BUILDING CONTRACT 

Contracts for supplying the machinery and/or boilers for a vessel 
usually contain a guarantee clause whereby the contractors under- 
take for six or twelve months or other period to make good any 


1 (i877). 47 L J. (Q..B.) 339. 

* 26 LI. L Rep. 159, 27 LI. L. Rep. 285. 

3 Scant Line v Richardsons Westgarth & Co., [1940] 2 K.B. 99. 

4 ti934l A.C 402. 
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defective material or workmanship or exceptional wear and tear in 
any part of the machinery or boilers supplied. Defective design is 
sometimes added, and the contractors’ liability is usually confined 
to the cost of replacement in this country and excludes liability for 
indirect or consequential damages. 

Contractors frequently insure against their liabilities under the 
guarantee clause in the contract, and in that event it is important 
that the actual guarantee clause in the contract should be incor- 
porated in the policy so as to define clearly the nature and extent 
of the liabilities against which it is intended that the underwriters 
should indemnify the assured. The contract of indemnity between 
the underwriters and the assured contained in the policy is thus 
made co-extensive with the contract between the contractor and 
his principal contained in the guarantee clause in the contract for 
the supplying of the machinery and/or boilers. 

The exception as regards indirect or consequential damages 
refers to losses sustained by other parties arising from the breakdown 
of the machinery or boilers, such as damage done to another vessel 
or a pier by reason of the vessel becoming out of control in con- 
sequence of the breakdown. The exception does not apply to 
damage to another part of the machinery resulting from the original 
breakdown where there has been no break in the chain of causation, 
and the original breakdown is consequently the proximate or 
effective cause of the resultant damage . 1 For example, a defective 
blade in the rotor of a turbine may break off and cause other blades 
to carry away, and in the course of the rapid revolutions of the rotor 
the broken blades may cause damage to the turbine casing and the 
condenser. The whole of the damage constitutes one accident, and 
it would be incorrect to regard the damage to the other blades and 
the turbine casing and the condenser as consequential damage 
coming within the exception. 

Insurances against the contractor’s liabilities under the guarantee 
clause are usually effected subject to a specified deductible franchise 
in respect of each and every accident or occurrence, and it is desir- 
able that the wording employed in the policy should clearly express 
the intention of the assured and the insurers in that respect in order 
to avoid the differences which have frequently arisen from the 
intention of the parties not having been clearly expressed, especially 
as regards what is meant by the words “accident” or “occurrence” 
in the context. Where there is no break in the chain of causation, 
as in the example mentioned above, the original breakdown and the 
resultant damage would ordinarily constitute one accident or 
occurrence. 

x For an exposition of this principle, reference should be made to the decisions in 
Reiscker v. Berwick , [1894] 2 Q,,B. 548; and Leyland Shipping Co* v, Norwich Union Fire 
Insurance Society, [1918] A,C, 350. 
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SHIP REPAIRERS’ UABHHTES 

As regards the liabilities of ship repairers, a policy on the ship under 
repair which contains the Institute Port Risk Glauses, whilst it 
protects the assured against the risks covered by the collision clause 
and the protection and indemnity clause, does not afford a full pro- 
tection, and the ship repairer may be liable to the owner of the ship 
for damage caused by the negligence of his employees which is not 
covered by the policy, and damage caused to any cargo on board 
is expressly excluded under Sect, (ii) of the protection and indemnity 
clause. Another matter to be borne in mind is that a ship repairer 
cannot limit his liability for damage to the ship and any cargo on 
board to £S per ton unless he is entitled to do so as the owner of a 
dock within the meaning of the Merchant Shipping (Liability of 
Shipowners and Others) Act, 1900. 

The liabilities of ship repairers are consequently very extensive, 
and in recent years ship repairers have been held liable for large 
amounts, especially in the case of passenger vessels and large cargo 
steamers. 

Ship repairers in this country have been endeavouring for some 
time past to obtain an extension to them of the provisions in the 
Merchant Shipping Acts relating to the limitation of liability of 
shipowners, charterers, shipbuilders, dock owners and harbour 
authorities, but so far they have been unsuccessful. 

In most other countries there is no limitation of ship repairers 9 
liability. In contracting for the repair of a ship, ship repairers 
frequently stipulate that their liability shall not exceed a specified 
amount, and that is now usually done in the United States of America. 

In effecting an insurance to cover ship repairers’ liability for 
loss of or damage to the ship and the cargo on board and liability 
for damage done by the ship to the property of others, special 
regard requires to be paid to the nature and extent of the liabilities 
against which it is intended that the assured should be indemnified 
by the underwriters so that the policy may clearly express the 
intention of the parties. 

AIRCRAFT CARRIERS’ IJABIUTIES 

In terms of the Carriage by Air Act, 1932, relating to the terms of 
carriage of passengers, luggage and goods by air, certain liabilities 
attach to the carriers in respect of loss of life or personal injury of 
passengers and loss of or damage to luggage and goods, and under 
certain conditions the carriers are exempt from or can limit their 
liability in respect of such claims. 

Insurances can be effected not only in respect of the death or 
personal injury of the pilot and the loss of or damage to the aircraft, 
but also against third party risks in respect of— 

(a) Accidental bodily injury (fatal or non-fatal) to any persons 
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other than passengers in the insured aircraft or persons in the 
employ or acting on behalf of the insured, 

( b ) Accidental damage to property (including animals) other 
than property of the insured or in their custody or control, sustained 
or caused in direct connection with the aircraft insured. 

The legal liability to passengers can also be covered by means 
of a special additional clause. 

The Air Navigation Act, 1920, as amended by the Air Naviga- 
tion Act, 1936, relating to civil aviation in the United Kingdom, 
deals with liabilities for loss or damage to property and persons on 
land or water caused by or arising in connection with aircraft, 
including a seaplane and a flying boat, and contains provisions as 
regards effecting insurances against third party risks. 
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MARITIME CONVENTIONS 
FOR THE 

UNIFICATION OF RULES OF LAW 
RELATING TO 
MARITIME MATTERS 

In the early days of sea trading the usual risks of navigation, common 
to all ships, and those incidental to commercial marine adventure led 
to the formation of usages or customs based on elementary principles 
of natural justice which in course of time crystallised into ancient 
sea laws. 

Much historical research has been made into the origin and 
early development of these ancient sea laws, and there is a consensus 
of authoritative opinion that the maritime law of Western Europe 
was derived from the ancient sea laws of the Levant, where during 
many centuries before the Crusades there had gradually been 
developed a recognised body of law relating to the navigation and 
management of ships and the carriage of merchandise by sea. 

During the Crusades, which necessitated a vast transport service, 
those who organised and led them became acquainted with that sea 
law which was adopted by the tribunals of Western Europe in the 
Middle Ages. 

The Laws of Oleron of the late twelfth century are considered 
to have been based on the sea law of the Levant. They regulated 
the important wine trade between the district of Bordeaux and 
ports in Western France, Flanders, and England, and at that time 
and for several centuries later the provinces of Western France 
formed part of the English realm. 

The Admiralty law of this country was derived from the Laws 
of Oleron, supplemented by the civil law and statutory enactments. 
The course of its development, as described in Chapter I, has 
resulted in a jurisprudence, many aspects of which have no counter- 
part in the jurisprudence of other countries. In the case of the 
United States of America, which derived its common law and 
Admiralty law from this country at the time of the Declaration of 
Independence in 1776, differences have arisen in the subsequent 
development of law in the two countries. 

On the Continent of Europe the course of development has been 
different, and generally speaking the maritime law is now contained 
in codes of the civil law. 
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The Laws of Oleron formed the basis of the Laws of Wisby in 
Gotland and other laws of the Hanseatic League which controlled 
the maritime trade of Northern Europe and the Baltic for several 
centuries, whilst in Western and Southern Europe the development 
took place through the consular courts which were established at 
important ports. These courts consisted of a body of merchants, 
presided over by a magistrate or official called a consul. In course 
of time these consular courts developed into standing commercial 
courts and were the forerunner of modern commercial courts on 
the Continent. 

The procedure of these consular courts was regulated by ordin- 
ances. An important one was the “Consulado del Mare” (the 
Consulate of the Sea) which was evidently intended for the guidance 
of consular courts of the Western Mediterranean, and it contained 
full particulars of the existing laws and customs of the sea, both in 
peace and war, which were current in different maritime countries 
in the fourteenth century. A printed copy of it was published at 
Barcelona in 1494, and in that edition it is stated to be an amended 
version of an earlier work named The Book of the Consulate. Between 
the years 1556 and 1584 there was compiled an important treatise 
called Le Guidon de la Mer which was a digest of maritime law 
current at that time, whilst in the year 1647 there appeared another 
important treatise called Us et Coustumes de la Mer by Cleirac, an 
advocate of Bordeaux. In 1681, during the reign of Louis XIV, 
the maritime law of France was codified in the Ordonnance de la 
Marine. This code, with only slight alteration, was incorporated in 
the Code de Commerce of 1807, which was drawn up under the direction 
of Napoleon and served as a model for other modern Continental codes. 

The development of maritime law in this and other countries 
has proceeded on different lines, in addition to which each country 
has its own judicial system with special characteristics. In con- 
sequence of these divergent tendencies there have arisen important 
differences in maritime jurisprudence. 

With the great expansion of maritime trade in the nineteenth 
century, especially as the steamer came to replace the sailing ship 
as a means of transport, with the increased risk of collision, and in 
consequence of the enhanced values of vessels and cargoes, the 
differences existing between the maritime law of various countries, 
and the conditions under which merchant shipping was conducted 
throughout the world, were found to be a great hindrance to 
maritime trade. The desirability of obtaining more uniformity in 
those respects was realised in this country and abroad, and combined 
measures were taken to achieve that result, so far as possible. 

In recent years a large measure of international uniformity has 
been achieved as regards the law relating to merchant shipping, 
the carriage of goods by sea, and in other respects. 
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A common rule of the road at sea has been established by the 
International Regulations for Preventing Collisions at Sea. Uni- 
formity has been obtained by the adoption of international rules 
respecting the loading of ships, the safety of life at sea, and in some 
respects as regards the terms of employment of seamen. 

The Maritime Conventions of 19x0 relating to the division of 
loss when both vessels are to blame for a collision and the general 
duty to render assistance to persons in danger at sea after a c ollis ion, 
as embodied in the Maritime Conventions Act, 19x1, have been 
adopted by most maritime countries. A notable exception is the 
U.S.A. where if both vessels are held to blame the damages are 
always equally divided. 

The Maritime Convention relating to the carriage of goods by 
sea, based on the Hague Rules, and as embodied in the Carriage of 
Goods by Sea Act, 19245 has also been adopted by most maritime 
countries. 

International rules of law have been adopted as regards the 
carriage of passengers and goods by air, in which connection sea- 
planes and flying boats when on the surface of the water, or in 
contact therewith on taking off - from or alighting on the water, are 
deemed to be vessels and must comply with the International 
Regulations for Preventing Collisions at Sea. 

The York- Antwerp Rules relating to general average, although 
not in statute form, are voluntarily and universally incorporated 
in contracts of affreightment and policies of marine insurance on 
ships, goods and freight. 

These results have been obtained by means of international 
conferences attended by representatives of various maritime coun- 
tries. In addition to official conferences convened directly by the 
governments concerned and for a specific purpose, the International 
Law Association, with its headquarters in London, and the Comite 
Maritime International (International Maritime Committee), 
operating from Antwerp, and composed of legal and non-legal 
members from all parts of the world, convene conferences of their 
respective members periodically for the consideration of questions 
of international importance, with respect to which it is considered 
to be in the public interest that there should be uniform rules of 
law operating in all countries concerned. The International Law 
Association deals with general questions, whilst the International 
Maritime Committee confines its activities to maritime and com- 
mercial law. 

The International Maritime Committee, as a separate organisa- 
tion from the International Law Association, was established in 
1897 and is composed of permanent members and delegates of 
branch associations in different maritime countries. Draft con- 
ventions drawn up by the International Maritime Committee are 
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submitted to the Government of Belgium for the purpose of being 
referred to the Diplomatic Conferences convened periodically in 
Brussels and attended by representatives of the various other 
Governments concerned, and a maritime convention adopted by 
the Diplomatic Conference is forwarded by the Belgian Government 
to the other Governments concerned for their ratification, if they 
decide to give legislative effect to its provisions in their national law. 

As supplementary to the Maritime Conventions of 1910 relating 
to the division of loss when both vessels are to blame for a collision, 
the International Maritime Committee prepared a draft convention 
on the Limitation of Shipowners’ Liability, which with certain 
amendments was adopted by the Brussels Diplomatic Conference in 
1922. At the same conference a draft convention relating to Mari- 
time Mortgages and Liens was also adopted, and at the Brussels 
Diplomatic Conference held in 1926 a draft convention on the 
Immunity of State-owned ships was adopted, supplemented by an 
explanatory protocol adopted in 1934. 

These three Maritime Conventions have been ratified by 
Belgium and a number of other countries, and legal effect given to 
their provisions on a reciprocity basis, but none of them has yet 
been ratified by either Great Britain or the United States of 
America. The main provisions arc briefly as follows. 

LIMITATION OF SHIPOWNERS’ LIABILITY 

The main difference between the modern basis of the limitation of 
shipowners’ liability in this country and that prevailing in most of 
the Continental countries and in the United States is due to a 
divergence in the development of the ancient maritime laws of 
which a summary has been made above. The old sea codes of the 
Mediterranean and of the Western and North-Western European 
waters were the product of the application of equitable principles to 
practical problems; it was not until the early nineteenth century 
that the rapid growth and consequent increasing complexity of 
maritime commerce necessitated the establishment of a legal theory 
by which the concept of limitation of shipowners’ liability could be 
reconciled with the local system of law. In England the develop- 
ment of this theory was largely due to a historical factor unknown to 
Continental jurisprudence, the conflict between the Common Law 
Courts and the then inferior Court of Admiralty during the seven- 
teenth and eighteenth centuries, which resulted in the latter being 
finally deprived of the power of arrest of the person and being left 
only with the power of arrest of property to compel or induce the 
defendant to appear before it. Consequently the so-called “pro- 
cedural theory” of English Law was evolved by which the arrest of a 
ship is merely a device to enable the Court to exercise its jurisdic- 
tion. The logical consequences of this theory are three: firstly 
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the action initiated by the arrest of the ship remains an action 
in rem unless the Owner voluntarily enters an appearance to defend 
his property, in which event the action is automatically converted into 
an action in pet sonant against him; secondly the ship is not liable 
unless there is a personal liability upon the Owner (or of someone, 
such as a Charterer, who is deemed to have received authority 
from the Owner to subject the vessel to claims arising from mar i time 
liens) ; but thirdly, if the Owner does appear to defend the action, 
the recovery is not limited to the value of the res, but can be enforced 
by execution upon all the property of the defendant, unless he is 
protected by a Statute of Limitation. This view is not wholly 
satisfactory, and has been the subject of considerable judicial 
conflict of opinion, but it appears now to be supported by the greater 
weight of authority. There is no doubt that neither the Common 
Law Courts nor the Court of Admiralty recognised any principle 
of limitation of shipowners’ liability such as existed under the Con- 
tinental Codes, and that shipowners’ liability was unlimited in 
English Law until the first Limitation Act of 1734, which limi ted 
the liability to the value of the ship and freight. On the other hand, 
there is little doubt that the framers of the Merchant Shipping Act, 
1862, by which the limit of liability was first fixed solely by reference 
to a stated figure per ton, intended only by so doing to avoid the 
practical difficulties of assessing values inherent in the older system 
of limitation. 

In most Continental jurisdictions the system of jurisprudence 
is founded on the Civil Law under which the right of arrest of 
property prior to bringing suit in order to obtain security for the 
claim is not peculiar to Maritime Law, but is a general principle 
which permits a claimant, with certain qualifications, to effect the 
seizure of his debtor’s property of any kind (including ships) within 
the jurisdiction as security, with the corollary obligation to pay 
damages in the event of the claim proving to be unfounded. No 
distinction between actions in rem and in personam is known to these 
systems of Law; but under the old Continental sea codes a shipowner 
was entitled to abandon the ship, which had been seized, to the 
claimant and so avoid further liability. From this originated at an 
early stage the principle that the shipowners’ liability is limited to 
the value of the ship at the time she was arrested plus (at a later date) 
the freight in the course of being earned. 

In the United States maritime law developed upon a combina- 
tion of both the English and Continental systems, with the result 
that the ship came to be personified as a juridical entity and as such 
personally liable for the negligence of anyone lawfully in possession 
of her or of his servants. Again three consequences follow: firstly 
proceedings initiated against the ship are and remain proceedings 
in rem : simultaneous proceedings can be taken against the Owner 
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in personam, if he can be served within the jurisdiction or his property 
within the jurisdiction other than the particular ship involved can 
be attached, but this does not change the nature of the action 
in rem against the ship herself; secondly the liability of the ship does 
not depend upon the personal liability of her owner; and thirdly 
the liability is limited to the value of the ship after the casualty, 
that is the res which can be abandoned in discharge of the liability 
attaching to her, so that if the ship in fault is lost or damaged in 
consequence of the casualty the liability is accordingly either 
extinguished or reduced, as the case may be, except where any 
freight in course of being earned on the voyage can be attached. 
Thus the law of the United States on this point has reached much 
the same ’result as that of Continental Europe though by a different 
route, but it is supplemented by a special provision respecting claims 
for loss of life and personal injury. By an Act of Congress passed in 
1935 it is provided that where claims for loss of life and personal 
injury are not satisfied in full by participating in the general fund 
created on the basis mentioned above a further special fund of $60 
per ton of the ship’s tonnage is created in favour of claimants in 
respect of loss of life and personal injury. 

The main provisions of the Maritime Convention on the Limita- 
tion of Shipowners’ Liability are a compromise between the British 
and foreign systems. 

Provided that the claim does not arise from the actual fault or 
with the privity of the owner of the ship, the liability may be limited 
to an amount equal to the value of the ship after the occurrence, 
together with the freight and passage money, if any, which together 
are deemed to be a sum equal to 10 per cent of the value of the ship 
at the commencement of the voyage, even where no freight or 
passenger money is earned, and the accessories of the ship which are 
defined as compensation for, or general average contribution in 
respect of, material damage sustained by the ship since the beginning 
of the voyage and not repaired, provided that the total amount so 
calculated shall not exceed an aggregate sum equal to £8 per ton 
of the ship’s tonnage in respect of (a) compensation due to any 
person for damage caused, whether on land or on water, by the act 
or default of the master, crew, pilot, or any other person in the 
service of the ship, (b) compensation due for damage to cargo, 
goods or other property on board the ship, (c) obligations arising 
under bills of lading, ( d ) damages for breach of contract by reason 
of negligence in the navigation or management of the ship, and ( e ) 
obligations or liabilities connected with the removal of the wreck of 
a sunken ship. 

Liability may be limited to the value of the ship, the freight and 
accessories, as defined above, without the limit of £8 per ton in 
respect of (e) any remuneration for salvage, (/) any contribution 
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of the ship in general average, and [g) obligations arising out of 
certain contracts entered into or transactions carried out by the 
master, acting within the scope of his authority, away from the 
ship’s home port, where such contracts qr transactions are necessary 
for the preservation of the ship or the continuation of the voyage. 

Where death or personal injury is caused by the act or default 
of the captain, crew, pilot or any other person in the service of the 
ship, the owner of the ship is liable up to an amount equal to £8 
per ton of the ship’s tonnage, over and above the limit of liability 
otherwise provided for, as explained above. If the claimants are 
not fully compensated by this amount, they rank, as regards the 
balance of their claims, with the property claimants against the 
fund provided by the limitation of liability in respect of Haimc 
other than for loss of life or personal injury, regard being had to 
the order of their liens. 

The limitation of liability does not apply to ships of war nor to 
Government ships appropriated exclusively to the public service. 

The monetary units mentioned in the Convention mean their 
gold value. 

In those countries in which legislative effect was given to the 
Convention before the outbreak of war in 1939, the monetary units 
of £8 per ton of the ship’s tonnage were converted into national 
currency at the rate of exchange prevailing at the time the legislation 
was passed or specified date thereafter. In consequence of the 
fluctuations in the rates of exchange which have since taken place 
owing to the present economic conditions of the world and the fact 
that Great Britain has gone off the gold standard, the monetary 
units expressed in sterling or other national currency no longer 
afford a common fixed measure of liability and a revision of the 
convention has thereby been rendered necessary in order to arrive 
at a common basis which would provide a reasonable measure of 
international monetary stability. 

MARITIME MORTGAGES AND LIENS 

The purpose of this Maritime Convention is to remove the diver- 
gencies existing between the laws of different countries relating to 
maritime mortgages and liens, which arise from different concep- 
tions as regards the nature of a maritime mortgage and variations 
in the number and priority of liens which attach to a ship and take 
precedence over the mortgage debt. 

When the owner of a ship obtains the loan of a sum of money 
from a bank, public company or private individual and the ship is 
the security for the payment of the principal and interest, it con- 
stitutes a mortgage. 

With certain exceptions, every British ship requires to be regis- 
tered in accordance with the provisions of the Merchant Shipping 
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Act, 1894, an d one purpose served by registration is to provide a 
rapid and convenient method of transfer of the proprietary rights 
in a ship. 

In the case of a British ship there is a statutory form of mortgage 
deed which is also registered and recorded at the appropriate 
registry of shipping. On the other hand, there are unregistered 
mortgages which are equally valid, but a registered mortgage has 
priority over an unregistered mortgage. The prompt registration 
of a mortgage deed is essential to the security of the mortgage, as a 
mortgage takes its priority from the date of its production for 
registration and not from the date of the mortgage deed. 

Except so far as may be necessary for making a mortgaged ship 
available as security for the mortgage debt, the Merchant Shipping 
Act, 1894, provides that the mortgagee shall not by reason of the 
mortgage be deemed the owner of the ship, nor shall the mortgagor 
be deemed to have ceased to be the owner of the ship, but a registered 
mortgagee has the power of disposing of the ship, and can give a 
good title to a purchaser of the ship from him, in the event of his 
having been justified in taking possession of the ship. 

By reason of the mortgage the mortgagee, to the extent necessary 
to preserve his security, acquires a proprietary right in the ship in 
default of the payment of the principal or interest at the due date 
of payment or other failure of the mortgagor to fulfil his obligations 
under the deed, which carries with it the right to take possession 
of the ship without the necessity of taking legal proceedings to 
enforce his right. But so long as the mortgagor fulfils his obligations 
under the deed and does not imperil the security of the mortgagee, 
he is entided to retain possession of the ship, and to exercise all the 
rights of ownership for the legitimate employment of the ship. 

The owner of a ship must not allow the ship to remain uninsured, 
as that would imperil the mortgagee’s security, unless the mortgagee 
agrees to that course or effects an insurance himself as he has an 
insurable interest. The owner, as the mortgagor, has an insurable 
interest in the full value of the ship and the mortgagee has an 
insurable interest to the extent of the mortgage debt (Marine 
Insurance Act, 1906, Sect. 14). By mutual arrangement, a mort- 
gagor may insure the ship on behalf of and for the benefit of the 
mortgagee, to the extent that the latter has an insurable interest, 
and assign the policy to the mortgagee (Marine Insurance Act, 
1906, Sect. 50). In that case the assignee only acquires the same 
rights as the assignor and those rights might be affected by a breach of 
warranty by the latter or by the wilful misconduct of the owner or his 
servants with his connivance, such as scuttling the ship. An innocent 
mortgagee in such circumstances is in a stronger position if the 
insurance is affected by himself, to the extent that he has an insur- 
able interest, unless the policy assigned to him contains a clause 
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protecting his right of recovery under the policy in such an 
event. 

There are several maritime liens which may attach to a ship 
and have priority over a mortgage debt. A maritime lien is a 
privileged claim upon a ship in respect of injury caused by it or 
service rendered to it, but a maritime lien must have its root in the 
personal liability of the owner of the ship. It is a right of one person 
over the property belonging to another person and to be carried 
into effect by legal process. The process in this country is an action 
in rem instituted in an appropriate court of law and thereby bringing 
the owner within the jurisdiction of the Court. If bail is not pro- 
vided when required the Court may order the ship to be arrested 
by the Admiralty Marshal and to be detained pending the trial of 
the action. 

A maritime lien attaches to a ship in respect of damage done by 
it and salvage services rendered to it, also in the case of bottomry, 
unpaid seamen’s wages and the wages of the master and the dis- 
bursements he is called upon to make on behalf of the owner in his 
capacity of master and acting within the scope of his employment. 
In addition, there is a possessory lien in favour of a ship repairer 
for the cost of repairs effected to a ship, entitling him to institute 
proceedings in rem. 

As regards liens which take precedence over a mortgage they 
are those relating to liabilities arising from damage done by the 
ship or services rendered to the ship, as distinct from personal 
claims created by the will of the owner, which rank after the 
mortgage. 

Maritime mortgages and liens come within the Admiralty 
jurisdiction of this country and for many features of it there is no 
counterpart in the jurisprudence of other countries; in addition, 
there are divergencies between the laws of other countries due to 
different conceptions of the nature of a mortgage and the number 
and priority of liens which take precedence over a mortgage. 

The Maritime Convention on the subject provides an uniform 
basis. The main provisions of this Convention are that a duly 
registered mortgage which is effected in accordance with the law 
of the contracting state to which the ship belongs shall be regarded 
as valid and respected in all other contracting countries, and that 
maritime liens be allowed in respect of a number of different claims. 
Such a duly registered mortgage shall take precedence of all claims 
except those anterior in date to the mortgage and inscribed in the 
register of the mortgage deed and certain specified claims arising 
thereafter. The claims secured by a lien are as follows — 

(1) Tonnage dues, light and harbour dues, pilotage dues, 
public taxes and charges of the same character. 

14— (L 103) 24 pp. 
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(2) Claims arising out of the contract of engagement of the 
master, crew and other persons in the service of the ship. 

(3) Remuneration for salvage and the contribution of the ship 
in general average. 

(4) Claims due by reason of the fault of the owner or of a person 
in the service of the ship for collision or other accidents of navigation, 
for personal injury to passengers or crew, for loss of or damage to 
cargo, and for damage caused to works forming part of harbours, 
docks and navigable ways, also loss of or damage to passengers’ 
luggage. 

(5) Claims arising on contracts entered into or acts done by the 
master, acting within the scope of his authority, away from the 
ship’s home port, where such contracts or acts are necessary for the 
preservation of the ship or the continuance of the voyage. 

These secured claims which give rise to a maritime lien apply 
not only to the ship but also to the freight for the voyage during 
which the claim arises and the accessories of the ship and freight 
accrued since the commencement of the voyage and consisting of 
compensation due to the owner in general average or otherwise for 
material damage sustained by the ship and not repaired or for loss 
of freight and remuneration due to the owner for salvage services 
rendered at any time before the end of the voyage. 

A duly registered mortgage ranks immediately after the secured 
claims which give rise to a maritime lien. 

In this country there is no maritime lien on a ship for its contri- 
bution to general average and the creation of such a lien, as provided 
for in the Convention, would afford a remedy in the case of a foreign 
ship and bring our law into conformity with that of the United 
States of America and some other countries. 

At English common law the shipowner has a possessory lien on 
the cargo for its share of general average, by virtue of which he is 
entitled to hold the goods till his lien be satisfied, but as at the time 
of delivery he is not able to state the amount of the cargo’s share 
the usual procedure is for him to require the signature of the con- 
signee to an average bond, agreeing to pay the proper proportion 
after the general average adjustment has been prepared, and in 
addition he may require the payment of a deposit which is usually 
lodged in a bank in joint names pending the completion of the 
adjustment. 

The owner of cargo has no such corresponding lien on the ship 
for its share of general average in the case of loss of or damage to 
cargo falling to be allowed in general average, 1 but if the shipowner 
exercises his right of lien on the cargo to enforce the payment of a 
deposit he is bound to set off the amount of any claim the owner 

1 The North Star (1860), 29 L.J. (P.) 73. 
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of cargo has against the ship in respect of any loss of or damage to 
cargo which falls to be allowed in general average . 1 

The owner of cargo has a personal right of action against the 
shipowner for the ship’s share of any claim in general average for 
sacrifice of cargo, and against the other owners of cargo for theirs . 2 
It is the duty of the shipowner to enforce his Hen for general average 
contribution against each consignee for the benefit of the owner of 
goods sacrificed for the common safety , 3 and he is Hable in damages 
to the owner of goods so sacrificed for deHvering the rest of the cargo 
without taking proper security from the other consignees for their 
contributions . 4 

The creation of this maritime Hen would not be likely to affect 
the present method of adjustment by which no security is given 
by the shipowner in respect of the ship’s share of general average. 
In the generaHty of cases, where there has been a sacrifice of cargo, 
the shipowner has incurred general average expenditure or there 
has been a sacrifice in respect of the ship, resulting in a balance due 
from the owners of the cargo to the owner of the ship. Where this 
is not the case, it has been seen that in this country the shipowner is 
compeHed to take the necessary steps to procure an adjustment 
and is personally Hable for the ship’s share of general average. 

It is chiefly in connection with foreign ships, where there has 
been a sacrifice of cargo and there is an amount due from the 
shipowner, that the Hen would afford the cargo owner a protection. 

IMMUNITY OF STATE-OWNED SHIPS 

The question of the immunity of State-owned ships and maritime 
property from the ordinary process of the law and the rules of 
liabiHty for damages arising from coUisions at sea and remuneration 
for salvage services rendered to such ships and maritime property, 
which had hitherto been recognised in accordance with the comity 
of nations, became of great importance to shipowners operating 
their own merchant ships and others concerned with maritime 
trade when during and after the First World War, and to an in- 
creased extent during and after the last World War, sovereign 
States operated merchant ships owned, chartered or requisitioned 
by them and engaged in maritime trade, and the same immunity 
was claimed in the case of such ships and maritime property as was 
recognised in connection with ships of war and state-owned ships 
engaged in non-commercial operations, such as hospital ships, 
training ships, surveying ships and the like. 

Whilst the immuni ty recognised in connection with state-owned 
ships engaged in performing pubfic services was reasonable, it was 

1 The Norway (1865), 13 L.T. 50. 

a Dobson v. Wilson (1813), 3 Gamp. 479. 

3 Crooks v. Allan (1079), 5 Q,*B.D. 38. 

4 Nobel's Explosives Co, v. Rea (1897), 2 Com. Gas. 293. 
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generally thought that there was no justification for applying it to 
merchant ships, owned or chartered or requisitioned by a state and 
employed for purely commercial purposes. 

There were numerous instances where a merchant ship owned 
or chartered or requisitioned by a foreign state and operated for 
commercial purposes collided with a British privately owned and 
operated merchant ship, or salvage services were rendered by a 
British ship to such a foreign ship and the cargo on board, and 
proceedings were instituted in the English Admiralty Court, but 
had to be stayed because the foreign state claimed immunity 
and the Court consequently was without jurisdiction to try the 
case. 1 

The Crown Proceedings Act, 1947, removes the disabilities 
previously existing as regards British Crown ships, so far as legal 
proceedings in this country are concerned, but inasmuch as the Act 
is concerned with the relationship between the State and those 
within the jurisdiction of the Courts of this country it is of national 
and not of international application and does not affect the rights 
and responsibilities of other States. 

In the United States of America several Acts of Congress have 
been passed which deal with the subject, namely The Suits in 
Admiralty Act, 1920, relating to Government merchant ships and 
cargoes, and the Public Vessels Act, 1925, relating to non-com- 
mercial ships owned by the Federal Government. There is also 
The Federal Torts Claims Act, 1946, which deals with damages for 
torts committed by public servants, but the Act has only a limited 
application to ships and cargoes, as it does not apply in any case 
which comes within the Acts of Congress of 1920 and 1925, nor to 
any claims arising in a foreign country. The general effect of these 
Acts of Congress is that the discrimination between Government- 
owned and privately-owned merchant ships and cargoes has been 
removed, but there are different provisions as regards public non- 
commercial ships owned by the Federal Government. As regards 
claims arising in foreign countries the right to immunity is main- 
tained, except that where the claim arises in connection with a 
merchant ship or cargo belonging to the United States Government 
the maintenance or waiving of the right to immunity, as the case 
may be, would apparently depend on the course which the foreign 
State adopts in similar circumstances when its Government-owned 
merchant ships and cargoes are sued in the United States of 
America. 

In other countries the position in general terms is that no 
immunity exists as between the State and its own citizens, but 
immunity is claimed in connection with a claim arising in a foreign 
country, and the State declines to submit to the jurisdiction of a 

1 The Parlement Beige (1880), 5 P.D. 197; The Tervaele, [192a] P. 197, 259. 
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foreign court of law in respect of ships and cargoes owned or operated 
by the State, whether commercial or non-commercial. 

The purpose of the Maritime Convention on the subject is to 
remove the difficulties and injustices arising from the exercise of 
sovereign rights in the case of collisions at sea, salvage services and 
responsibilities in which State-owned or State-operated ships and 
cargoes are involved. 

The terms of the Convention are as follows — 

Article i. Vessels owned or operated by States, cargoes and 
passengers carried on such vessels; and the States owning or oper- 
ating such vessels shall be subjected in respect of claims relating to 
the operation of such vessels or to such cargoes to the same rules of 
liability and to the same obligations as those applicable to private 
vessels, persons or cargoes. 

Art. 2. Except in the case of the ships and cargoes mentioned in 
paragraph 3 such liabilities shall be enforceable by the tribunals 
having jurisdiction over and by the procedure applicable to, a 
privately owned ship or cargo or the owner thereof. 

Art. 3. In the case of: 

(a) Ships of war, State yachts, Surveying vessels, Hospital 
ships and other vessels owned or operated by the State and 
employed in other than commercial work; 

(b) State-owned cargo carried only for the purpose of Govern- 
mental non-commercial work on vessels owned or operated by 
the State; 

such liabilities shall be enforceable only by action before the com- 
petent tribunals of the State owning or operating the vessels in respect 
of which the claim arises. No such vessel or cargo shall be liable to 
arrest or seizure by foreign Courts. 

Art. 4. The provisions of this Convention will be applied in 
every Contracting State in all cases where the claimant is a citizen 
of one of the Contracting States, provided always that nothing in 
this Convention shall prevent any of the Contracting States from 
settling by its own laws the rights allowed to its own citizens before 
its own Courts, 

Art. 5. In time of war any ship owned or operated by a bellig- 
erent State or any cargo owned by such State or carried in such 
vessels as aforesaid shall be immune from any arrest, seizure or 
detention by any foreign Court. Claims against such vessels or cargo 
shall during the period of belligerency be enforceable by action before 
the competent tribunal of the State owning or operating such vessels 
or cargo. 

The Convention deals exclusively with the rights and liabilities 
of a State and the rights of private persons belonging to another 
country and does not encroach on the authority of the national 
law of a State as regards its own citizens. 
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RELEVANT SECTIONS OF STATUTES 

MARINE INSURANCE ACT, 1906* 

An Act to codify the Law relating to Marine Insurance. 

1. Marine insurance defined. A contract of marine insurance is 
a contract whereby the insurer undertakes to indemnify the assured, in 
manner and to the extent thereby agreed, against marine losses, that is 
to say, the losses incident to marine adventure. 

2. Mixed sea and land risks. (1) A contract of marine insurance 
may, by its express terms, or by usage of trade, be extended so as to 
protect the assured against losses on inland waters or on any land risk 
which may be incidental to any sea voyage. 

(2) Where a ship in course of building, or the launch of a ship, or 
any adventure analogous to a marine adventure, is covered by a policy 
in the form of a marine policy, the provisions of this Act, in so far as 
applicable, shall apply thereto; but, except as by this section provided, 
nothing in this Act shall alter or affect any rule of law applicable to any 
contract of insurance other than a contract of marine insurance as by 
this Act defined, 

3. Marine adventure and maritime perils defined. (1) Sub- 
ject to the provisions of this Act, every lawful marine adventure may be 
the subject of a contract of marine insurance. 

(2) In particular there is a marine adventure where — 

(а) Any ship goods or other moveables are exposed to maritime 
perils. Such property is in this Act referred to as “insurable property” ; 

( б ) The earning or acquisition of any freight, passage money, 
commission, profit, or other pecuniary benefit, or the security for 
any advances, loan, or disbursements, is endangered by the exposure 
of insurable property to maritime perils; 

(c) Any liability to a third party may be incurred by the owner 
of, or other person interested in or responsible for, insurable property, 
by reason of maritime perils. 

“Maritime perils” means the perils consequent on, or incidental to, 
the navigation of the sea, that is to say, perils of the seas, fire, war perils, 
pirates, rovers, thieves, captures, seizures, restraints, and detainments of 
princes and peoples, jettisons, barratry, and any other perils, either of 
the like kind or which may be designated by the policy. 

4. Avoidance of wagering or gaming contracts. (1) Every con- 
tract of marine insurance by way of gaming or wagering is void. 

5. Insurable interest defined. (1) Subject to the provisions of 
this Act, every person has an insurable interest who is interested in a 
marine adventure. 

(2) In particular a person is interested in a marine adventure where 
he stands in any legal or equitable relation to the adventure or to any 
insurable property at risk therein, in consequence of which he may benefit 
by the safety or due arrival of insurable property, or may be prejudiced 

1 6 Edw. VII, c. 41. 
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by its loss, or by damage thereto, or by the detention thereof, or may 
incur liability in respect thereof. 

* 4 * Quantum of interest. (1) Where the subject-matter insured 
is mortgaged, the mortgagor has an insurable interest in the full value 
thereof, and the mortgagee has an insurable interest in respect of any 
sum due or to become due under the mortgage. 

(2) A mortgagee, consignee, or other person having an interest in 
the subject-matter insured may insure on behalf and for the benefit of 
other persons interested as well as for his own benefit. 

(3) The owner of insurable property has an insurable interest in 
respect of the full value thereof, notwithstanding that some third person 
may have agreed, or be liable, to indemnify him in case of loss. 

17. Insurance is uberrimae fidei. A contract of marine insurance 
is a contract based upon the utmost good faith, and, if the utmost good 
faith be not observed by either party, the contract may be avoided by 
the other party. 

x8. Disclosure by assured. (1) Subject to the provisions of this 
section, the assured must disclose to the insurer, before the contract is 
concluded, every material circumstance which is known to the assured, 
and the assured is deemed to know every circumstance which, in the 
ordinary course of business, ought to be known by him. If the assured 
fails to make such disclosure, the insurer may avoid the contract. 

(2) Every circumstance is material which would influence the judg- 
ment of a prudent insurer in fixing the premium, or determining whether 
he will take the risk. 

39* Warranty of seaworthiness of ship, (. Relating to the implied 
warranty of seaworthiness in certain circumstances, and if there is no suck implied 
warranty and , with the privity of the assured \ the ship is sent to sea in an unsea- 
worthy state the insurer is not liable for any loss attributable to unseaworthiness .) 

4*. Warranty of legality. There is an implied warranty that the 
adventure insured is a lawful one, and that, so far as the assured can 
control the matter, the adventure shall be carried out in a lawful manner. 

50* When and how policy is assignable. (1) A marine policy is 
assignable unless it contains terms expressly prohibiting assignment. It 
may be assigned either before or after loss. 

(2} Where a marine policy has been assigned so as to pass the bene- 
ficial interest in such policy, the assignee of the policy is entitled to sue 
thereon in his own name; and the defendant is entitled to make any 
defence arising out of the contract which he would have been entitled 
to make if the action had been brought in the name of the person by or 
on behalf of whom the policy was effected. 

(3) A marine policy may be assigned by indorsement thereon or in 
other customary manner. 

55. Included and excluded losses. (1) Subject to the provisions 
of this Act, and unless the policy otherwise provides, the insurer is liable 
for any loss proximately caused by a peril insured against, but, subject 
as aforesaid, he is not liable for any loss which is not proximately caused 
by a peril insured against. 

(2) In particular — 

(a) The insurer is not liable for any loss attributable to the wilful 
misconduct of the assured, but, unless the policy otherwise provides, 
he is liable for any loss proximately caused by a peril insured against, 
even though the loss would not have happened but for the mis- 
conduct or negligence of the master or crew; 
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56. Partial and total loss. (1) A loss may be either total or 
partial. Any loss other than a total loss, as hereinafter defined, is a 
partial loss. 

(2) A total loss may be either an actual total loss, or a constructive 
total loss. 

57* Actual total loss. (1) Where the subject-matter insured is 
destroyed, or so damaged as to cease to be a thing of the kind insured, 
or where the assured is irretrievably deprived thereof, there is an actual 
total loss. 

(2) In the case of an actual total loss no notice of abandonment need 
be given. 

60. Constructive total loss defined. (1) Subject to any express 
provision in the policy, there is a constructive total loss where the 
subject-matter insured is reasonably abandoned on account of its actual 
total loss appearing to be unavoidable, or because it could not be pre- 
served from actual total loss without an expenditure which would exceed 
its value when the expenditure had been incurred. 

(2) In particular, there is a constructive total loss — 

{Here follow particulars of where there is a constructive total loss in the case 
of ship and goods.) 

61. Effect of constructive total loss. Where there is a constructive 
total loss the assured may either treat the loss as a partial loss, or abandon 
the subject-matter insured to the insurer and treat the loss as if it were 
an actual total loss 

62. Notice of abandonment. (1) Subject to the provisions of this 
section, where the assured elects to abandon the subject-matter insured 
to the insurer, he must give notice of abandonment. If he fails to do so 
the loss can only be treated as a partial loss. 

63. Effect of abandonment. (1) Where there is a valid abandon- 
ment the insurer is entitled to take over the interest of the assured in 
whatever may remain of the subject-matter insured, and all proprietary 
rights incidental thereto. 

74. Liabilities to third parties. Where the assured has effected 
an insurance in express terms against any liability to a third party, the 
measure of indemnity, subject to any express provision in the policy, is 
the amount paid or payable by him to such third party in respect of 
such liability. 

79* Eight of subrogation. (1) Where the insurer pays for a total 
loss, either of the whole, or in the case of goods of any apportionable 
part, of the subject-matter insured, he thereupon becomes entitled to 
take over the interest of the assured in whatever may remain of the 
sufef ect-matter so paid for, and he is thereby subrogated to all the rights 
and remedies of the assured in and in respect of that subject-matter as 
from the time of the casualty causing the loss. 

(2) Subject to the foregoing provisions, where the insurer pays for a 
partial loss, he acquires no title to the subject-matter insured, or such 
part of it as may remain, but he is thereupon subrogated to all rights and 
remedies of the assured in and in respect of the subject-matter insured 
as from the time of the casualty causing the loss, in so far as the assured 
has been indemnified, according to this Act, by such payment for the loss. 

81. Effect of under-insurance. Where the assured is insured for 
an amount less than the insurable value or, in the case of a valued policy, 
for an amount less than the policy valuation, he is deemed to be his own 
insurer in respect of the uninsured balance. 
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85a Mod ifi c at ion of Act in case of mutual insurance. ( 1) Where 
two or more persons mutually agree to insure each other against marine 
losses there is said to be a mutual insurance. 

(a) The provisions of this Act relating to the premium do not apply 
to mutual insurance, but a guarantee, or such other arrangement as may 
be agreed upon, may be substituted for the premium. 

(3) The provisions of this Act, in so far as they may be modified by 
the agreement of the parties, may in the case of mutual insurance be 
modified by the terms of the policies issued by the association, or by the 
rules and regulations of the association. 

(4) Subject to the exceptions mentioned in this section, the provisions 
of this Act apply to a mutual insurance. 

Rules for Construction of Policy 

7. Perils of the seas. The term "perils of the seas” refers only to 
fortuitous accidents or casualties of the seas. It does not include the 
ordinary action of the winds and waves. 

12. All other perils. The term “all other perils” includes only 
perils similar in kind to the perils specifically mentioned in the policy. 

15. Ship. The term “ship" includes the hull, materials and outfit, 
stores and provisions for the officers and crew, and, in the case of vessels 
engaged in a special trade, the ordinary fittings requisite for the trade, 
and also, in the case of a steamship, the machinery, boilers, and coals 
and engine stores, if owned by the assured. 

THIRD PARTIES (RIGHTS AGAINST INSURERS) ACT, 19301 

An Act to confer on third parties rights against insurers of third-party 
risks in the event of the insured becoming insolvent, and in certain 
other events. 

x. Rights of third parties against insurers on bankruptcy, 

etc., of the insured. (1) Where under any contract of insurance a 
person (hereinafter referred to as the insured) is insured against liabilities 
to third parties which he may incur, then — 

(a) in the event of the insured becoming bankrupt or making a 
composition or arrangement with his creditors; or 

(b) in the case of the insured being a company, in the event of a 
winding-up order being made, or a resolution for a voluntary wind- 
ing-up being passed, with respect to the company, or of a receiver or 
manager of the company’s business or undertaking being duly ap- 
pointed, or of possession being taken, by or on behalf of the holders 
of any debentures secured by a floating charge, of any property 
comprised in or subject to the charge; 

if, either before or after that event, any such liability as aforesaid is 
incurred by the insured, his rights against the insurer under the contract 
in respect of the liability shall, notwithstanding anything in any Act or 
rule of law to the contrary, be transferred to and vest in the third party 
to whom the liability was so incurred. 

(a) Where an order is made under section one hundred and thirty 
of the Bankruptcy Act, 1914, for the administration of the estate of a 
deceased debtor according to the law of bankruptcy, then, if any debt 
provable in bankruptcy is owing by the deceased in respect of a liability 
against which he was insured under a contract of insurance as being a 
liability to a third party, the deceased debtor’s rights against the insurer 

1 so & ai Geo. V, c. 35. 

14A— -(L.I03) 



It $4 THE law and practice of marine insurance 

under the contract in respect of that liability shall, notwithstanding any- 
thing in the said Act, be transferred to and vest in the person to whom 
the debt is owing. 

(3) In so far as any contract of insurance made after the commence- 
ment of this Act in respect of any liability of the insured to third parties 
purports, whether directly or indirectly, to avoid the contract or to alter 
the rights of the parties thereunder upon the happening to the insured 
of any of the events specified in paragraph (a) or paragraph (b) of sub- 
section (i) of this section or upon the making of an order under section 
one hundred and thirty of the Bankruptcy Act, 1916, in respect of his 
estate, the contract shall be of no effect. 

(4) Upon a transfer under subsection {%) or subsection (a) of this 
section, the insurer shall, subject to the provisions of section three of this 
Act, be under the same liability to the third party as he would have been 
under to the insured, but — 

(a) if the liability of the insurer to the insured exceeds the liability 
of the insured to the third party, nothing in this Act shall affect the 
rights of the insured against the insurer in respect of the excess; and 

(b) if the liability of the insurer to the insured is less than the 
liability of the insured to the third party, nothing in this Act shall 
affect the rights of the third party against the insured in respect of 
the balance. 

(5) For the purposes of this Act, the expression “liabilities to third 
parties,” in relation to a person insured under any contract of insurance, 
shall not include any liability of that person in the capacity of insurer 
under some other contract of insurance. 

(b) ( The Act does not apply in the case of voluntary winding-up > etc.) 

2. {Duty to give necessary information io third parties ,) 

3. Settlement between insurers and insured persons. Where 
the insured has become bankrupt or where, in the case of the insured 
being a company, a winding-up order has been made or a resolution for 
a voluntary winding-up has been passed, with respect to the company, 
no agreement made between the insurer and the insured after liability 
has been incurred to a third party and after the commencement of the 
bankruptcy or winding-up, as the case may be, nor any waiver, assign- 
ment, or other disposition made by, or payment made to the insured 
after the commencement aforesaid shall be effective to defeat or affect 
the rights transferred to the third party under this Act, but those rights 
shall be the same as if no such agreement, waiver, assignment, disposition 
or payment had been made. 

4. ( Provisions relating to application oj Act to Scotland .) 

MERCHANT SHIPPING ACT, *894* 

An Act to consolidate Enactments relating to Merchant Shipping. 

part viii 

Liability of Shipowners 

502. Limitation of shipowner’s liability in certain cases of 
loss of, or damage to, goods. The owner of a British sea-going ship, 
or any share therein, shall not be liable to make good to any extent 
whatever any loss or damage happening without his actual fault or 
privity in the following cases; namely — 

(i) Where any goods, merchandise, or other things whatsoever 

1 57 & 58 Viet,, c. 60. 



* APPENDIX B 185 

taken in or put on board his ship are lost or damaged by reason of 
fire on board the ship; or 

(ii) Where any gold, silver, diamonds, watches, jewels, or precious 
stones taken in or put on board his ship, the true nature and value 
of which have not at the time of shipment been declared by the owner 
or shipper thereof to the owner or master of the ship in the bills of 
lading or otherwise in writing, are lost or damaged by reason of any 
robbery, embezasl ement, making away with, or secreting thereof 
503* Limitation of owner’s liability in certain cases of loss of 
life, injury, or damage* (1) The owners of a ship, British or foreign, 
thall not, where all or any of the following occurrences take place without 
their actual fault or privity (that is to say) — 

(a) Where any loss of life or personal injury is caused to any 
person being carried in the ship; 

(b) Where any damage or loss is caused to any goods, merchandise, 
or other things whatsoever on board the ship; 

(c) Where any loss of life or personal injury is caused to any 
person carried in any other vessel by reason of the improper naviga- 
tion of the ship; 

(d) Where any loss or damage is caused to any other vessel, or to 
any goods, merchandise, or other things whatsoever on board any 
other vessel, by reason of the improper navigation of the ship; 

be liable to damages beyond the following amounts; (that is to say) — 

(i) In respect of loss of life or personal injury, either alone or 
together with loss of or damage to vessels, goods, merchandise, or 
other things, an aggregate amount not exceeding fifteen pounds for 
each ton of their ship’s tonnage; and 

(ii) In respect of loss of, or damage to, vessels, goods, merchandise, 
or other things, whether there be in addition loss of life or personal 
injury or not, an aggregate amount not exceeding eight pounds for 
each ton of their ship’s tonnage. 

(a) For the purposes of this section — 

(a) The tonnage of a steamship shall be her gross tonnage with- 
out deduction on account of engine room; and the tonnage of a 
sailing ship shall be her registered tonnage: 

Provided that there shall not be included in such tonnage any 
space occupied by seamen or apprentices and appropriated to their 
use which is certified under the regulations scheduled to this Act with 
regard thereto, 

( b ) ( Relating to measurement of foreign shifis.) 

(c) (Relating to measurement of foreign ships.) 

(3) The owner of every sea-going ship or share therein shall be liable 
in respect of every such loss of life, personal injury, loss of or damage to 
vessels, goods, merchandise, or things as aforesaid arising on distinct 
occasions to the same extent as if no other loss, injury, or damage had 
arisen. 

504* Power of Courts to consolidate claims against owners, 
etc. Where any liability is alleged to have been incurred by the owner 
of a British or foreign ship in respect of loss of life, personal injury, or 
loss of or damage to vessels or goods, and several claims are made or 
apprehended in respect of that liability, then, the owner may apply in 
England and Ireland to the High Court, or in Scotland to the Court of 
Session, or in a British possession to any competent Court, and that 
Court may determine the amount of the owner’s liability and may dis- 
tribute that amount rateahly among the several claimants, and may stay 
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any proceedings pending in any other Court in relation to the same 
matter, and may proceed in such manner and subject to such regulations 
as to making persons interested parties to the proceedings, and as to the 
exclusion of any claimants who do not come in within a certain time, 
and as to requiring security from the owner, and as to payment of any 
costs, as the Court think just. 

506. Insurances of certain risks not invalid* An insurance 
effected against the happening, without the owner’s actual fault or 
privity, of any or all of the events in respect of which the liability of 
owners is limited under this part of this Act shall not be invalid by reason 
of the nature of the risk. 

508. Liability in certain cases not affected. Nothing in this Part 
of this Act shall be construed to lessen or to take away any liability to 
which any master or seaman, being also owner or part owner of the ship 
to which he belongs, is subject in his capacity of master or seaman, or to 
extend to any British ship which is not registered as a British ship within 
the meaning of this Act. 

509. Extent of Part VUI. This Part of this Act shall, unless the 
context otherwise requires, extend to the whole of Her Majesty’s 
dominions. 

(As regards ss. 502-509, see Merchant Shipping Act, 1906, s. 71, 
whereby the word “owner” shall be deemed to include any charterer to 
whom the ship is demised.) 


PART IX 

Wreck and Salvage 

53 °“534* {Relating to removal of Wrecks ) 

557. {Relating to salvage by HM \ Ships) 
l Repealed . See Crown Proceedings Act , 1947, Section 8.) 

Saving for Liability of Owners and Masters 

633. Limitation of liability of owner or masters where pilotage 
is compulsory. An owner or master of a ship shall not be answerable 
to any person whatever for any loss or damage occasioned by the fault 
or incapacity of any qualified pilot acting in charge of that ship within 
any district where the employment of a qualified pilot is compulsory 
by law. 

{Repealed by Pilotage Act , 1913, s . 15 (3).) 

Definitions and Provisions as to Application of Act 

74a. Definitions. In this Act, unless the context otherwise requires, 
the following expressions have the meanings hereby assigned to them; 
(that is to say) — 

“Vessel” includes any ship or boat, or any other description of 
vessel used in navigation; 

“Ship” includes every description of vessel used in navigation not 
propelled by oars. 

(See Merchant Shipping Act 9 1921, s. 1 (1) and (2).) 

MERCHANT SHIPPING (LIABILITY OF SHIPOWNERS) ACT, 1898 1 

An Act to amend the Merchant Shipping Act, 1894, with respect to the 
Liability of Shipowners. 

1 61 & 62 Viet., c. 14. 
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X, Extension of limitation of liability in certain cases of loss 
of life, injury or damage. Sections five hundred and two to five 
hundred and nine inclusive of the Merchant Shipping Act, 1894, shall 
extend and apply to the owners, builders, or other parties interested in 
any ship built at any port or place in Her Majesty’s dominions, from and 
including the launching of such ship until the registration thereof under 
section two of the Merchant Shipping Act, 1894. Provided always that 
such owners, builders, or other parties interested as aforesaid shall not 
benefit under this section for a period beyond three months after the 
launching of such ship. (See Merchant Shipping Act, 1906, s. 70.) 

4. Definition. For the purposes of this Act “ship” shall include 
every description of vessel used or intended to be used in navigation not 
propelled by oars and whether completed or in course of completion or 
construction. 

MERCHANT SHIPPING (LIABILITY OF SHIPOWNERS AND 
OTHERS) ACT, 1900 1 

An Act to amend the Merchant Shipping Act, 1894, with respect to the 

Liability of Shipowners and others. 

x. Further limitation of liability of shipowner (57 & 58 Viet, 
c. 60). The limitation of the liability of the owners of any ship set by 
section five hundred and three of the Merchant Shipping Act, 1894, in 
respect ofloss of or damage to vessels, goods, merchandise, or other things, 
shall extend and apply to all cases where (without their actual fault or 
privity) any loss or damage is caused to property or rights of any kind, 
whether on land or on water, or whether fixed or moveable, by reason 
of the improper navigation or management of the ship. 

a. Limitation of liability of harbour conservancy authority, 
(t) The owners of any dork or canal, or a harbour authority or a con- 
servancy authority, us defined by the Merchant Shipping Act, 1894, 
shall not, where without their actual fault or privity any loss or damage 
is caused to any vessel or vessels, or to any goods, merchandise, or other 
things whatsoever on board any vessel or vessels, be liable to damages 
beyond an aggregate amount not exceeding eight pounds for each ton 
of the tonnage of the largest registered British ship which, at the time 
of such loss or damage occurring, is, or within the period of five years 
previous thereto has been, within the area over which such dock or canal 
owner, harbour authority, or conservancy authority, performs any duty 
or exercises any power. A ship shall not be deemed to have been within 
the area over which a harbour authority or a conservancy authority 
performs any duty, or exercises any powers, by reason only that it has 
been built or fitted out within such area, or that it has taken shelter 
within or passed through such area on a voyage between two places, 
both situate outside that area, or that it has loaded or unloaded mails or 
passengers within that area. 

(a) For the purpose of this section the tonnage of ships shall be 
ascertained as provided by section five hundred and three, subsection 
two, of the Merchant Shipping Act, 1894, and the register of any ship 
shall be sufficient evidence that the gross tonnage and the deductions 
therefrom and the registered tonnage are as therein stated. 

(3) Section five hundred and four of the Merchant Shipping Act, 
1894, shall apply to this section as if the words “owner of a British or 
foreign ship” included a harbour authority and a conservancy authority, 
and the owner of a canal or of a dock. 

1 63 & 64 Viet,, c. 32. 
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(4) For the purpose of this section the term “dock” shall include wet 
docks and basins, tidal docks and basins, locks, cuts, entrances, dry docks, 
graving docks, gridirons, slips, quays, wharves, piers, stages, landing- 
places, and jetties. 

(5) For the purposes of this section the term “owners of a dock or 
canal” shall include any person or authority having the control and 
management of any dock or canal, as the case may be. 

(6) Nothing in this section shall impose any liability in respect of 
any such loss or damage on any such owners or authority in any case 
where no such liability would have existed if this Act had not passed. 

3. Limitation of liability where several claims arise on one 
occasion* The limitation of liability under this Act shall relate to the 
whole of any losses and damages which may arise upon any one distinct 
occasion, although such losses and damages may be sustained by more 
than one person, and shall apply whether the liability arises at common 
law or under any general or private Act of Parliament, and notwith- 
standing anything contained in such Act. 

MERCHANT SHIPPING ACT, 1906 1 

An Act to amend the Merchant Shipping Acts, 1894 to 1900. 

42* (1) {Relating to recovery of expenses of distressed seamen .) 

69* Calculation of tonnage of steamship for the purpose of 
limitation of liability. For the purpose of the limitation under the 
Merchant Shipping Acts of the liability of owners of ships, docks, or 
canals, and of harbour authorities and conservancy authorities, the 
tonnage of a steamship shall be her registered tonnage, with the addition 
of any engine-room space deducted for the purpose of ascertaining that 
tonnage, and the words “registered tonnage with the addition of any 
engine-room space deducted for the purpose of ascertaining that tonnage” 
shall accordingly be substituted in paragraph (a) of subsection (2) of 
section five hundred and three of the principal Act for “gross tonnage 
without deduction on account of engine-room.” 

70. Liability of shipowners as respects ships launched but not 
registered (61 & 62 Viet. c. 14). The proviso to section one of the 
Merchant Shipping (Liability of Shipowners) Act, 1898, shall cease to 
have effect, but that section shall not be construed so as to extend section 
five hundred and two of the principal Act to the owners of any ship, or 
any share therein, after the ship has become a foreign ship. 

?*• Liability of charterer. Sections five hundred and two to five 
hundred and nine of the principal Act shall be read so that the word 
“owner” shall be deemed to include any charterer to whom the ship is 
demised. 

MERCHANT SHIPPING ACT, 19a** 

An Act to amend the Merchant Shipping Acts, 1894 to 1920. 

i. Application of Parts I and VBC1 of the Merchant Shipping 
Act, 1894, to lighters, etc. (57 & 58 Viet. c. 60). (1) Notwithstanding 
anything m section seven hundred and forty-two of the Merchant Shipping 
Act, 1894 (hereinafter referred to as “the principal Act”), the principal 
Act shall have effect as though in the provisions of Parts I and VIII 
thereof (which relate, respectively to the registry of ships and to the 
limitation of the liability of the owners of ships), as amended or extended 
by any subsequent enactment, the expression “ship” included every 
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description of lighter, barge, or like vessel used in navigation in Great 
Britain, however propelled: 

Provided that a lighter, barge, or like vessel used exclusively in non- 
tidal waters, other than harbours, shall not, for the purposes of this Act, 
be deemed to be used in navigation. 

(a) In the application of Part VIII of the principal Act to any such 
lighter, barge, or like vessel as aforesaid, the expression “owner" shall 
include any hirer who has contracted to take over the sole charge and 
management thereof and is responsible for the navigation, manning and 
equipment thereof. 

(3) Where the Board of Trade are satisfied that there are in force in 
any port, under any Act or order, regulations for the measurement or 
registration of lighters, barges, or like vessels, which provide for the 
measurement of their tonnage in substantial agreement with the pro- 
visions of the Merchant Shipping Acts, 1894 to 1920, and for an adequate 
system of identification of the vessels and their owners, the Board may 
by order declare that vessels measured or registered in accordance with 
such regulations shall, for the purpose of this Act, be deemed to be 
measured or registered under Part I of the principal Act. 

a, Use of unsafe lighters, etc. (Penalty for using unsafe lighters , etc., 
to the danger of human life.) 

3. Saving for workmen. This Act shall not affect the liability of 
the owners of any lighter, huge, or like vessel in respect of loss of life or 
personal injury caused to any person carried therein. 

MARITIME CONVENTIONS ACT, x 9 xx' 

An Act to amend the Law relating to Merchant Shipping with a view to 
enabling certain Conventions to be carried into effect. 

Provisions as to Collisions, etc. 

1. Rule a* to division of lota. (1) Where, by the fault of two or 
more vessels, damage or loss is caused to one or more of those vessels, 
to their cargoes or freight, or to any property on board, the liability to 
make good the damage or loss shall be tn proportion to the degree in 
which each vessel was in fault : 

Provided that — 

(а) If, having regard to all the circumstances of the case, it is 
not possible to establish different degrees of fault, the liability shall 
be apportioned equally; and 

(б) Nothing in this section shall operate so as to render any 
vessel liable for any loss or damage to which her fault has not 
contributed; and 

(c) Nothing in this section shall affect the liability of any person 
under a contract of carriage or any contract, or shall be construed 
as imposing any liability upon any person from which he is exempted 
by any contract or by any provision of law, or as affecting the right 
of any person to limit his liability in the manner provided by law. 

(2) For the purposes of this Act, the expression “freight” includes 
passage money and mre, and references to damage or loss caused by the 
fault of a vessel shall be construed as including references to any salvage 
or other expenses, consequent upon that fault, recoverable at law by 
way of damages. 

a. Damages for personal injuries. Where loss of life or personal 
injuries are suffered by any person on board a vessel owing to the fault 

* 1 & a Geo. V, c. 57. 
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of that vessel and of any other vessel or vessels, the liability of the owners 
of the vessels shall be joint and several: 

Provided that nothing in this section shall be construed as depriving 
any person of any right of defence on which, independently of this 
section, he might have relied in an action brought against him by the 
person injured, or any person or persons entitled to sue in respect of 
such loss of life, or shall affect the right of any person to limit his liability 
in cases to which this section relates in the manner provided by law. 

3. Right of contribution. (1) Where loss of life or personal injuries 
are suffered by any person on board a vessel owing to the fault of that 
vessel and any other vessel or vessels, and a proportion of the damages 
is recovered against the owners of one of the vessels which exceeds the 
proportion in which she was in fault, they may recover by way of con- 
tribution the amount of the excess from the owners of the other vessel 
or vessels to the extent to which those vessels were respectively in fault: 

Provided that no amount shall be so recovered which could not, by 
reason of any statutory or contractual limitation of, or exemption from, 
liability, or which could not for any other reason, have been recovered 
in the first instance as damages by the persons entitled to sue therefor. 

(3) In addition to any other remedy provided by law, the persons 
entitled to any such contributions as aforesaid shall, for the purpose of 
recovering the same, have, subject to the provisions of this Act, the same 
rights and powers as the persons entitled to sue for damages in the first 
instance. 

4. Abolition of statutory presumptions of fault (57 & 58 Viet, 
c. 60). (1) Subsection (4) of section four hundred and nineteen of the 
Merchant Shipping Act, 1894 (which provides that a ship shall be 
deemed in fault in a case of collision where any of the collision regulations 
have been infringed by that ship), is hereby repealed. 

(3) The failure of the master or person in charge of a vessel to comply 
with the provisions of section four hundred and twenty-two of the Mer- 
chant Shipping Act, 1894 (which imposes a duty upon masters and 
persons in charge of vessels after a collision to stand by and assist the 
other vessel) shall not raise any presumption of law that the collision 
was caused by his wrongful act, neglect, or default, and accordingly 
subsection (3) of that section shall be repealed. 

5. Jurisdiction in cases of loss of life or personal injury. Any 
, enactment which confers on any Court Admiralty jurisdiction in respect 

of damage shall have effect as though references to such damage included 
references to damages for loss of life or personal injury, and accordingly 
proceedings in respect of such damages may be brought m rent or in 
personam. 

Provisions as to Salvage 

6. General duty to render assistance to persons in danger at 
sea. (1) The master or person in charge of a vessel shall, so far as he 
can do so without serious danger to his own vessel, her crew and passengers 
(if any), render assistance to every person, even if such person be a 
subject of a foreign state at war with His Majesty, who is found at sea 
in danger of being lost, and, if he fails to do so, he shall be guilty of a 
misdemeanour. 

(3) Compliance by the master or person in charge of a vessel with 
the provisions of this section shall not affect his right or the right of any 
other person to salvage. 

7* Apportionment of salvage amongst owners, etc., of foreign 
ship. Where any dispute arises as to the apportionment of any amount 
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of salvage among the owners, master, pilot, crew, and other persons in 
the service of any foreign vessel, the amount shall be apportioned by the 
Court or person making the apportionment in accordance with the law 
of the country to which the vessel belongs. 

General Provisions v 

8. Limitation of actions. No action shall tje maintainable to 
enforce any claim or lien against a vessel or her owners in respect of any 
damage or loss to another vessel, her cargo or freight, or any property 
on board her, or damages for loss of life or personal injuries suffered by 
any person on board her, caused by the fault of the former vessel, whether 
such vessel be wholly or partly in fault, of in respect of any salvage ser- 
vices, unless proceedings therein are commenced within two years from 
the date when the damage or loss or injury was caused or the salvage 
services were rendered, and an action shall not be maintainable under 
this Act to enforce any contribution in respect of an overpaid proportion 
of any damages for loss of life or personal injuries unless proceedings 
therein are commenced within one year from the date of payment: 

Provided that any Court having jurisdiction to deal with an action 
to which this section relates may, in accordance with the rules of Cou#^ , 
extend any such period, to such extent and on such conditions as it 'A 
thinks fit, and shall, if satisfied that there has not during such period 
been any reasonable opportunity of arresting the defendant vessel within 
the jurisdiction of the Court, or within the territorial waters of the 
country to which the plaintiff’s ship belongs, or in which the plaintiff 
resides or has his principal place of business, extend any such period to 
an extent sufficient to give such reasonable opportunity. 

9. Application of Act. (1) This Act shall extend throughout His 
Majesty’s dominions and to any territories under his protection, and to 
Cyprus: 

Provided that it shall not extend to the Dominion of Canada, the 
Commonwealth of Australia, the Dominion of New Zealand, the Union 
of South Africa, and Newfoundland. 

(2) This Act shall not apply in any case in which proceedings have 
been taken before the passing thereof, and all such cases shall be 
determined as though this Act had not been passed. 

(3) The provisions of this Act shall be applied in all cases heard and 
determined m any Court having jurisdiction to deal with the case and 
in whatever waters the damage or loss in question was caused or the 
salvage services in question were rendered, and subsection (9) of section 
twenty-five of the Supreme Court of Judicature Act, 1873, shall cease 
to have effect. 

(4) This Act shall apply to any persons other than the owners 
responsible for the fault of the vessel as though the expression “owners” 
included such persons, and in any case where, by virtue of any charter 
or demise, or for any other reason, the owners are not responsible for 
the navigation and management of the vessel, this Act shall be read as 
though for references to the owners there were substituted references to 
the charterers or other persons for the time being so responsible. 

Mote. The Maritime Conventions, 1910, upon which this Act is 
based, have been brought into operation in Canada, Australia, New 
Zealand, and Newfoundland by appropriate legislation passed in those 
countries as follows — 

Canada: Maritime Conventions Act, 1914. 

Australia: The Navigation Act, 1912 (No. 4 of 1913), ss. 259-264. 
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New Zealand; Act No. 53 of 1912. 

Newfoundland: Marine Disasters Act, 1913. 

PILOTAGE ACT, X9X3 1 

15, Liability of owner or master in the case of a vessel under 
pilotage. (1) Notwithstanding anything in any public or local Act, the 
owner or master of a vessel navigating under circumstances in which 
pilotage is compulsory shall be answerable for any loss or damage caused 
by the vessel or by any fault of the navigation of the vessel in the same 
* manner as he would if pilotage were not compulsory. 

(2) [Date of application of this section of Act.) 

(3) As from the date of the coming into operation of this section, 
section six hundred and thirty- three of the Merchant Shipping Act, 1894, 
shall cease to have effect. 

HARBOURS, DOCKS AND PIERS CLAUSES ACT, 1847* 

56. Harbour master may remove wreck, etc. The Harbour 
Master may remove any Wreck or other Obstruction to the Harbour, 
Dock, or Pier, or the Approaches to the same, and also any floating 
Timber which impedes the Navigation thereof, and the Expence of 
removing any such Wreck, Obstruction, or floating Timber shall be 
repaid by the Owner of the same, and the Harbour Master may detain 
such Wreck or floating Timber for securing the Expences, and on Non- 
payment of such Expences, on Demand, may sell such Wreck or floating 
Timber, and out of the Proceeds of such Sale pay such Expences, render- 
ing the Overplus, if any, to the Owner on Demand. 

74. Owner of vessel answerable for damage to works. The 
Owner of every Vessel or Float of Timber shall be answerable to the 
Undertakers for any Damage done by such Vessel or Float of Timber, 
or by any Person employed about the same, to the Harbour, Dock, or 
Pier, or the Quays or Works connected therewith, and the Master or 
Person having the Charge of such Vessel or Float of Timber through 
whose wilful Act or Negligence any such Damage is done shall also be 
liable to make good the same; and the Undertaker may detain any such 
Vessel or Float until sufficient Security has been given for the Amount 
of Damage done by the same: Provided always, that nothing herein 
contained shall extend to impose any Liability for any such Damage 
upon the Owner of any Vessel where such Vessel shall at the Time when 
such Damage is caused be in charge of a duly licensed Pilot, whom such 
Owner or Master is bound by Law to employ and put his Vessel in 
charge of. 

(The exception in the concluding paragraph of section 74 as regards 
compulsory pilotage ceased to apply as a result of the Pilotage Act, 1913.) 

THE DOCKYARD PORTS REGULATION ACT, 18658 

2* Interpretation of terms. In this Act — 

The Term “Dockyard Port" means any Port, Harbour, Haven, 
Roadstead, Sound, Channel, Creek, Bay, or navigable River of the 
United Kingdom in, on, or near to which Her Majesty now or at any 
Time hereafter has any Dock, Dockyard, Steam Factory Yard, Victuall- 
ing Yard, Arsenal, Wharf, or Mooring: 



APPENDIX B 


193 

4. Appointment of Queen’s harbour masters. The Admiralty 
may from Time to Time appoint for each Dockyard Port a fit Person to 
superintend the Execution of this Act, and otherwise to protect the Port, 
to be called the Queen’s Harbour Master for the respective Port. 

13. Power to remove wreck, etc. The Queen’s Harbour Master 
may remove any Wreck or other Thing being an Obstruction to the 
Dockyard Port or to the Approaches thereto, and any floating Timber 
that impedes the Navigation thereof. 

15. Recovery of Expenses of removal of wreck, etc. The Ex- 
penses incurred by the Queen’s Harbour Master in the Removal of any 
such Wreck or other Thing or Timber, or in the Removal or placing of 
any such Vessel, shall be repaid by the Owner thereof; and the Queen’s * 
Harbour Master may detain, and in case of Nonpayment of the Expenses, 
on Demand, may sell the Wreck or other Thing, Timber or Vessel, and 
out of the Proceeds of the Sale pay those Expenses and the Expenses of 
the Sale, rendering the Surplus (if any) to the Owner on Demand; and 
any Deficiency may be recovered from the Owner. 

16. Recovery of expenses by owner from master, etc. If the 
Owner of any Vessel or Thing is in any Case compelled to pay any 
Penalty, Expenses, Sum of Money, or Costs, by reason of any Act or 
Omission of the Master of a Vessel or other Person, he shall be entitled 
to recover the Amount paid by him, with Costs, from the Person who 
actually committed the Offence or did the wrongful Act in respect 
whereof the Owner was compelled to make such Payment. 

SUPREME COURT OF JUDICATURE (CONSOLIDATION) ACT, 

1925 1 

An Act to consolidate the Judicature Acts, 1873 to 1910, and other 
enactments relating to the Supreme Court of Judicature in Eng- 
land and the administration of justice therein. 

S 3 . Admiralty jurisdiction of High Court. (1) The High Court 
shall, in relation to Admiralty matters, have the following jurisdiction 
(in this Act referred to as “Admiralty jurisdiction”) that is to say — 

(n) Jurisdiction to hear and determine any of the following 

questions or claims — 

(i) Any question as to the title to or ownership of a ship, 
or the proceeds of sale of a ship remaining in the admiralty 
registry, arising in an action of possession, salvage, damage, 
necessaries, wages or bottomry; 

(ii) Any question arising between the co-owners of a ship 
registered at any port in England as to the ownership, possession, 
employment or earnings of that ship, or any share thereof, with 
power to settle any account outstanding and unsettled between 
the parties in relation thereto, and to direct the ship, or any share 
thereof, to be sold, or to make such order as the Court thinks fit; 

(iii) Any claim for damage received by a ship, whether 
received within the body of a country or on the high seas; 

(iv) Any claim for damage done by a ship; 

(v) Subject to the provisions of section five hundred and 
forty-seven of the Merchant Shipping Act, 1894, with respect to 
the summary determination of salvage disputes, any claim in the 
nature of salvage for services rendered to a ship (including, sub- 
ject to the provisions of the said Act, services rendered in saving 
life from a ship), whether rendered on the high seas or within 

1 15 & 16 Geo. V, c. 49. 
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the body of a country, or partly on the high seas and partly within 
the body of a country, and whether the wreck in respect of which 
« the salvage is claimed is found on the sea or on the land, or partly 
on the sea and partly on the land; 

(vi) Any claim in the nature of towage, whether the services 
were rendered within the body of a country or on the high seas; 

(vii) Any claim for necessaries supplied to a foreign ship, 
whether within the body of a country or on the high seas, and, 
unless it is shown to the Court that at the time of the institution 
of the proceedings any owner or part owner of the ship was 
domiciled in England, any claim for any necessaries supplied to a 
ship elsewhere than in the port to which the ship belongs; 

(viii) Any claim by a seaman of a ship for wages earned by 
him on board the ship, whether due under a special contract or 
otherwise, and any claim by the master of a ship for wages earned 
by him on board the ship and for disbursements made by him on 
account of the ship; 

(ix) Any claim in respect of a mortgage of any ship, being a 
mortgage duly registered in accordance with the provisions of the 
Merchant Shipping Acts, 1894 to 1923, or in respect of any 
mortgage of a ship which is, or the proceeds whereof are, under 
the arrest of the Court; 

(x) Any claim for building, equipping or repairing a ship, 
if at the time of the institution of the proceedings the ship is, or 
the proceeds thereof are, under the arrest of the Court; 

(xi) Any matter concerning booty of war, or the distribution 
thereof, which may be referred to the Court by His Majesty in 
Council; 

(xiij Any claim — 

(1) Arising out of an agreement relating to the use or hire 

of a ship ; or 

(2) Relating to the carriage of goods in a ship; or 

(3) In tort in respect of goods carried in a ship; 

unless it is shown to the Court that at the time of the institu- 
tion of the proceedings any owner or part owner of the ship 

was domiciled in England: 

(b) Any other jurisdiction formerly vested in the High Court of 
Admiralty: 

(c) All admiralty jurisdiction which, under or by virtue of any 
enactment which came into force after the commencement of the 
Act of 1873 an d is not repealed by this Act, was immediately before 
the commencement of this Act vested in or capable of being exercised 
by the High Court, constituted by the Act of 1873* 

(2) The provisions of paragraph (a) of subsection (1) of this section 
which confer on the High Court admiralty jurisdiction in respect of 
claims for damage shall be construed as extending to claims for loss of 
life or personal injuries. 

(3) In this Act, unless the context otherwise requires, the expression 
“ship” includes any description of vessel used in navigation not propelled 
by oars* 

33. Special provision as to exercise of Admiralty jurisdiction. 

(2) The admiralty jurisdiction of the High Court may be exercised 
either i^ proceedings in rem or in proceedings in personam . 
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NATIONAL INSURANCE (INDUSTRIAL INJURIES) ACT, 1946 1 

An Act to substitute, for the Workmen’s Compensation Acts, 1925 to 
1945) a system of insurance against personal injury caused by accident 
arising out of and in the course of a person’s employment and against 
prescribed diseases and injuries due to the nature of a person’s 
employment, and for purposes connected therewith, 
i- Persons to be insured. (1) Subject to the provisions of this 
Act, all persons employed in insurable employment shall be insured in 
manner jprovided by this Act against personal injury caused on or after 
the appointed day by accident arising out of and in the course of such 
employment. 

(2) For the purposes of this Act, every employment specified in Part 
I of the First Schedule to this Act is an insurable employment unless it is • 
an excepted employment, that is to say an employment specified in 
Part II of that Schedule; 

Provided that Parts I and II of that Schedule shall have effect subject 
to the provision made by Part III thereof for preventing anomalies. 

3. Source of funds. For the purpose of providing the funds required 
for paying benefit, and for making any other payments which under this 
Act are to be made out of the Industrial Injuries Fund established 
under this Act, contributions shall, subject to the provisions of this Act, 
be payable as follows — 

(a) every insured person of the classes set out in the first column 
of Part I of the Second Schedule to this Act and every employer of 
any such person shall be liable as from the appointed day to pay 
weekly contributions at the respective rates set out in the second 
and third columns of that Part of that Schedule, unless exempted 
from that liability as provided in Part II of that Schedule; and 

(b) there shall be paid out of moneys provided by Parliament, 
in such manner and at such times as the Treasury may determine, 
sums estimated in manner aforesaid to be equal to one-fifth of the 
aggregate amount of contributions paid under the foregoing para- 
graph. 


Description of benefit and general conditions thereof 

7. Right to and description of benefit. (1) Subject to the 
provisions of this Act, where an insured person suffers personal injury 
caused on or after the appointed day by accident arising out of and in the 
course of his employment, being insurable employment, then — 

(a) industrial injury benefit (in this Act referred to as “injury 
benefit”) shall be payable to the insured person if during such period 
as is hereinafter provided he is, as the result of the injury, incapable 
of work; 

(b) industrial disablement benefit (in this Act referred to as 
“disablement benefit") shall be payable to the insured person if 
at a time not falling within the said period he suffers, as the result 
of the injury, from such loss of physical or mental faculty as is herein- 
after provided; 

(cj industrial death benefit (in this Act referred to as “death 
benefit”) shall be payable to such persons as are hereinafter provided 
if the death of the insured person results from the injury. 

(2) In this Act references to loss of physical faculty shall be construed 

1 9 and 10 Geo. VI, c. 6a, 
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as including references to disfigurement, whether or not accompanied 
by any actual loss of faculty, 

(3) Subject to the provisions of Part VI of this Act relating to persons 
on ships and aircraft, benefit shall not be payable in respect of an accident 
happening while the insured person is outside Great Britain. 

(4) For the purposes of this Act, an accident arising in the course of 
an insured person’s employment shall be deemed, in the absence of 
evidence to the contrary, also to have arisen out of that employment* 

8. Accidents happening while acting in breach of regulations, 
etc. An accident shall be deemed to arise out of and in the course of an 
insured person’s employment, notwithstanding that he is at the time of 
the accident acting in contravention of any statutory or other regulations 
applicable to his employment, or of any orders given by or on behalf of his 
employer, or that he is acting without instructions from his employer, if — 

(a) the accident would have been deemed so to have arisen had 
the act not been done in contravention as aforesaid or without 
instructions from his employer, as the case may be; and 

(b) the act is done for the purposes of and in connection with the 
employer’s trade or business. 

9. Accidents happening while travelling in employer’s trans- 
port* (1) An accident happening while an insured person is, with the 
express or implied permission of his employer, travelling as a passenger 
by any vehicle to or from his place of work shall, notwithstanding that 
he is under no obligation to his employer to travel by that vehicle, 
be deemed to arise out of and in the course of his employment, if— 

(a) the accident would have been deemed so to have arisen 
had he been under such an obligation; and 

(b) a t the time of the accident, the vehicle — 

(i) is being operated by or on behalf of his employer or 
some other person by whom it is provided in pursuance of arrange- 
ments made with his employer; and 

(ii) is not being operated in the ordinary course of a public 
transport service. 

(2) In this section references to a vehicle include references to a ship, 
vessel or aircraft. 


Special classes of persons 

77* Mariners and airmen* ( 1 ) The Minister may make regulations 
modifying in such manner as he thinks proper the provisions of this Act 
in their application in relation to — 

(a) persons who are insured persons by virtue of paragraphs 2, 3 
and 4 of Part I of the First Schedule to this Act (hereafter in this 
section referred to as “mariners”) ; 

(2) Any such regulations may in particular, without prejudice to 
the generality of the foregoing subsection, provide — 

(a) for excepting from insurance mariners or airmen who neither 
are domiciled nor have a place of residence in the United Kingdom 
or for exempting from payment of contributions any such mariner 
or airman, and for excluding from benefit any mariner or airman 
who is sp exempted; 

S in \ht case <?f a mariner who is employed as master or a mem- 
-the crew of a fishing vessel and is remunerated in whole or in 
par^ by a share in the profits or gross earnings of the fishing vessel, 
foodie' removal of the restriction of the right of deducting or other- 
wise recovering the employer’s contribution in respect of him; 
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(e) . for the payment of benefit to mariners and airmen in respect 
of accidents happening, and prescribed diseases and injuries con- 
tracted or received, while they are outside Great Britain; 

(d) for treating as accidents arising out of and in the course 
pf the employment of a mariner or airman accidents happening while 
he is proceeding to or from his ship, vessel, or aircraft or in any other 
prescribed circumstances; 

(«) for the taking of evidence, for the purpose of any claim by a 
* mariner or airman to benefit — 

(i) in any part of His Majesty’s dominions, before a judge or 

magistrate or by a superintendent within the meaning of the 

Merchant Shipping Act, 1894; 

(ii) in a foreign country, by a British consular officer; 

(/) for withholding any benefit that may be payable to a mariner 
for any period during which the owner of his ship or vessel is under a 
statutory obligation to pay him wages ; 

(g) for enabling a mariner or airman to authorise the payment 
of the whole or any part of any benefit to which he is or may become 
entitled to such of his dependants as may be prescribed. 

First Schedule; Insurable and Excepted Employments 
part I : Insurable Employments 

a. — (1) Employment under a contract of service either as master 
or a member of the crew of any ship or vessel to which this paragraph 
applies, or in any other capacity on board any such ship or vessel where — 

(а) the employment in that other capacity is for the purposes of 
the ship or vessel or her crew or of any passengers or cargo or mails 
carried thereby; and 

( б ) the contract is entered into in the United Kingdom with a 
view to its performance (in whole or in part) while the ship or vessel 
is on her voyage; 

and any other prescribed employment as master or a member of the crew 
of any such ship or vessel, being a fishing vessel, where the person employed 
is remunerated in whole or in part by a share in the profits or gross 
earnings of the fishing vessel. 

(a) This paragraph applies, with such exceptions as may be pre- 
scribed — 

(a) to all ships and vessels belonging to His Majesty; 

(b) to all ships and vessels whose port of registry is a port in Great 
Britain; 

(e) to all other British ships and vessels (not being ships or vessels 
whose port of registry is a port in Northern Ireland) of which the 
owner (or managing owner if there is more than one owner) or the 
manager resides or has his principal place of business in Great Britain. 
(3) In this paragraph the expression “manager” means, in relation 

to any ship or vessel, the ship’s husband or other person to whom the 
management of the ship or vessel is entrusted by or on behalf of the 
owner; and references in this paragraph to the owner of a ship or vessel 
shall, in relation to a ship or vessel which has been demised, be construed 
as referring to the person for the time being entitled as charterer to 
possession and control of the ship or vessel by virtue of the demise or 
any sub-demise. 

part n: Provisions relating to excepted Employments 
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CROWN PROCEEDINGS ACT, 1947 1 

An Act to amend the law relating to the civil liabilities and rights of the 
Grown and to civil proceedings by and against the Grown, to amend 
the law relating to the civil liabilities of persons other than the Grown 
in certain cases involving the affairs or property of the Grown, 
and for purposes connected with the matters aforesaid. 

1. Right to sue the Crown. Where any person has a claim against 
the Grown after the commencement of this Act, and, if this Act had not 
been passed, the claim might have been enforced, subject to the grant of 
His Majesty’s fiat, by petition of right, or might have been enforced by a 
proceeding provided by any statutory provision repealed by this Act, 
then, subject to the provisions of this Act, the claim may be enforced 
as of right, and without the fiat of His Majesty, by proceedings taken 
against the Crown for that purpose in accordance with the provisions 
of this Act. 

3. Liability of the Crown in tort. — (1) Subject to the provisions 
of this Act, the Crown shall be subject to all those liabilities in tort to 
which, if it were a private person of full age and capacity, it would be 
subject — 

(a) in respect of torts committed by its servants or agents; 

(b) in respect of any breach of those duties which a person owes 
to his servants or agents at common law by reason of being their 
employer; and 

(c) in respect of any breach of the duties attaching at com- 
mon law to the ownership, occupation, possession or control of 
property: 

Provided that no proceedings shall lie against the Crown by virtue 
of paragraph (a) of this subsection in respect of any act or omission of a 
servant or agent of the Crown unless the act or omission would apart 
from the provisions of this Act have given rise to a cause of action in tort 
against that servant or agent or his estate. 

(a) Where the Grown is bound by a statutory duty which is binding 
also upon persons other than the Crown and its officers, then, subject 
to the provisions of this Act, the Crown shall, in respect of a failure to 
comply with that duty, be subject to all those liabilities in tort (if any) 
to which it would be so subject if it were a private person of full age and 
capacity. 

4. Application of law as to indemnity, contribution, joint and 
several tortfeasors, and contributory negligence. — (1) Where the 
Crown is subject to any liability by virtue of this Part of this Act, the law 
relating to indemnity and contribution shall be enforceable by or against 
the Crown in respect of the liability to which it is so subject as if the Crown 
were a private person of full age and capacity. 

(a) Without prejudice to the effect of the preceding subsection, 
Part II df the Law Reform (Married Women and Tortfeasors) Act, 
5935 (which relates to proceedings against, and contribution between, 
joint and several tortfeasors) shall bind the Crown. 

(3) Without prejudice to the general effect of section one of this 
Act, the Law Reform (Contributory Negligence) Act, 1945 (which 
amends the law relating to contributory negligence) shall bind the 
Crown. 

5. Liability in respect of Crown ships, etc.— (1) The provisions 
of the Merchant Shipping Acts, 1894 to 1940, which limit the amount 

1 10 and 11 Geo. VI, 44 
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of the liability of the owners of ships shall, with any necessary modifica- 
tions, apply for the purpose of limiting the liability of His Majesty in 
respect of His Majesty’s ships; and any provision of the said Acts which 
relates to or is ancillary^ to or consequential on the provisions so applied 
shall have effect accordingly. 

(3) Where any ship has been demised or sub-demised by His Majesty 
acting in right of His Government in the United Kingdom, then, whether 
or not the ship is registered for the purposes of the Merchant Shipping 
Acts, 1894 to 1940, the provisions of those Acts which limit the amount of 
the liability of the owners of ships shall, in respect of the period for which 
the demise or sub-demise continues, apply, with any necessary modifica- 
tions, for the purpose of limiting the liabilities in respect of the ship of 
any person entitled to her by demise or sub-demise; and any provision 
of the said Acts which relates to or is ancillary to or consequential on the 
provisions so applied shall have effect accordingly. 

(5) Where for the purposes of any exactment as applied by this 
section it is necessary to ascertain the tonnage of any ship, and that ship 
is not registered for the purposes of the Merchant Shipping Acts, 1894 
to 1940, the tonnage of the ship shall be taken for the purposes of that 
enactment to be the tonnage arrived at by — 

(a) ascertaining her tonnage in accordance with section seventy- 
seven of the Merchant Shipping Act, 1894, and the Rules contained 
in the Second Schedule to that Act, or those Rules as modified or 
altered from time to time under subsection (7) of the said section 
seventy-seven, and deducting from her tonnage as so ascertained ten 
per cent thereof; or 

(A) where it is impossible to ascertain her tonnage as provided 
by paragraph (a) of this subsection, taking her estimated tonnage 
as certified For the purposes of this paragraph, and deducting from her 
estimated tonnage as so certified ten per cent thereof. 

Where it is necessary to ascertain the tonnage of a ship in the manner 
provided by paragraph ( b ) of this subsection, the Chief Ships Surveyor 
of the Ministry of Transport, or the officer for the time being discharging 
the functions of the said Surveyor, shall, upon the direction of the court 
concerned, and after considering such evidence of the dimensions of the 
ship as it may be practicable to obtain, estimate what her tonnage would 
have been found to be if she could have been duly measured for the 
purpose, and issue a certificate stating her tonnage as so estimated by him. 

6* Application to Crown ships of rules as to division of loss, etc. 
The provisions of sections one, two and three of the Maritime Conven- 
tions Act, 1911 (which relate to the apportionment of damage or loss 
caused by vessels) shall apply in the case of vessels belonging to His 
Majesty as they apply in the case of other vessels. 

7. Liability in respect of Crown docks, harbours, etc. — ( 1) It is 
hereby declared that the provisions of the Merchant Shipping Acts, 1894 
to 1940, which limit the amount of the liability of the owners of docks 
and canals, and of harbour and conservancy authorities, apply for the 
purpose of limiting the liability of His Majesty in His capacity as the 
owner of any dock or canal, or in His capacity as a harbour or conservancy 
authority, and that all the relevant provisions of the said Acts have effect 
in relation to His Majesty accordingly. 

8. Salvage claims against the Crown and Crown rights to 
salvage. — (1) Subject to the provisions of this Act, the law relating to 
civil salvage, whether of life or property, except sections five hundred 
and fifty-one to five hundred and fifty-four of the Merchant Shipping 

X 5 — (L.X03) 
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Act, 1894, or any corresponding provisions relating to aircraft, shall 
apply in relation to salvage services rendered after the commencement 
of this Act in assisting any of His Majesty’s ships or aircraft or in saying 
life therefrom, or in saving any cargo or apparel belonging to His Majesty 
in right of His Government in the United fCingdom, in the same manner 
as if the ship, aircraft, cargo or apparel belonged to a private person. 

(2) Where after the commencement of this Act salvage services are 
rendered by or on behalf of His Majesty, whether in right of His Govern- 
ment in the United Kingdom or otherwise, His Majesty shall be entitled 
to claim salvage in respect of those services to the same extent as any 
other salvor, and shall have the same rights and remedies in respect 
of those services as any other salvor. 

24. Interest on debts damages and costs. — (1) Section seventeen 
of the Judgments Act, 1838 (which provides that a judgment debt shall 
carry interest) shall apply to judgment debts due from or to the Grown, 

(2) Where any costs are awarded to or against the Crown in the 
High Court, interest shall be payable upon those costs unless the court 
otherwise orders, and any interest so payable shall be at the same rate 
as that at which interest is payable upon judgment debts due from or to 
the Crown. 

(3) Section three of the Law Reform (Miscellaneous Provisions) 
Act, 1934 (which empowers courts of record to award interest on debts 
and damages) shall apply to judgments given in proceedings by and 
against the Crown. 

(4) This section shall apply both in relation to proceedings pending 
at the commencement of this Act and in relation to proceedings instituted 
thereafter. 

28. Discovery. — (t) Subject to and in accordance with rules of 
court and county court rules — 

(a) in any civil proceedings in the High Court or a county court 
to which the Crown is a party, the Crown may be required by the 
court to make discovery of documents and produce documents for 
inspection; and 

(b) in any such proceedings as aforesaid, the Crown may be 
required by the court to answer interrogatories: 

Provided that this section shall be without prejudice to any rule of 
law which authorises or requires the withholding of any document or 
the refusal to answer any question on the ground that the disclosure of 
the document or the answering of the question would be injurious to the 
public interest. 

Any order of the court made under the powers conferred by paragraph 
0 b ) of this subsection shall direct by what officer of the Crown the interro- 
gatories are to be answered. 

29. Exclusion of proceedings in rem against the Crown. 

— (1) Nothing in this Act shall authorise proceedings in rem in respect 
of any claim against the Crown, or the arrest, detention or sale of any 
of His Majesty’s ships or aircraft, or of any cargo or other property 
belonging to the Crown, or give to any person any lien on any such ship, 
Aircraft, cargo or other property. 

30. Limitation of actions. — (1) Section eight of the Maritime 
Conventions Act, 1911 (which relates to the limitation of actions in 
respect of damage or loss caused to or by vessels and the limitation of 
actions in respect of salvage services) shall except in the case of proceedings 
in respect of any alleged fault of a ship of war or a ship for the time 
being appropriated to the service of the armed forces of the Grown or 
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to the service of the Post Office, apply in the case of His Majesty’s ships 
as it applies in the case of other vessels : 

Provided that the said section eight, as applied by this section, shall 
have effect as if the words from “and shall, if satisfied” to the end of the 
said section eight were omitted therefrom, 

(2) Subject to the provisions of the preceding subsection, nothing in 
this Act shall prejudice the right of the Crown to rely upon the law 
relating to the limitation of time for bringing proceedings against public 
authorities. 


part v 

Provisions relating to Application of Act to Scotland 

LAW REFORM (PERSONAL INJURIES) ACT, 1948 1 

An Act to abolish the defence of common employment, to amend the 
law relating to the measure of damages for personal injury or death, 
and for purposes connected therewith. 

x. Common employment. — (1) It shall not be a defence to an 
employer who is sued in respect of personal injuries caused by the negli- 
gence of a person employed by him, that that person was at the time the 
injuries were caused in common employment with the person injured. 

(2) Accordingly the Employers’ Liability Act, 1880, shall cease to 
have effect, and is hereby repealed. 

(3) Any provision contained in a contract of service or apprenticeship, 
or in an agreement collateral thereto (including a contract or agreement 
entered into before the commencement of this Act) shall be void in so 
far as it would have the effect of excluding or limiting any liability of 
the employer in respect of personal injuries caused to the person employed 
or apprenticed by the negligence of persons in common employment 
with him. 

»* Measure of damages. — ( 1 ) In an action for damages for personal 
injuries (including any such action arising out of a contract), there shall 
in assessing those damages be taken into account, against any loss of 
earnings or profits which has accrued or probably will accrue to the in- 
jured person from the injuries, one half of the value of any rights which 
have accrued or probably will accrue to him therefrom in respect of 
industrial injury benefit, industrial disablement benefit or sickness benefit 
for the five years beginning with the time when the cause of action accrued. 

3. Definition of “personal injury. 55 In this Act the expression 
“personal injury” includes any disease and any impairment of a person’s 
physical or mental condition, and the expression “injured” shall be 
construed accordingly. 

4. Application to Crown. This Act shall bind the Crown, 

1 11 and 12 Geo. VI, c. 41 
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ABANDONMENT— 
effect of, xxxi, ra, aa 
rights of insurers acquired by, xxxi 
ACT OF GOD— 

as cause of collision, 18 

as cause of damage to harbours, docks and piers, 12 
as exception to common law liability of shipowner as carrier, 41. 153 
AiyUSTMENT OF CLAIMS {See COLLISION CLAUSE) 

ADMIRALTY JURISDICTION — 
in England and Wales, 3 

in respect of damage by ship to property ashore in this country or abroad, 12 
in respect of general average, 5 
in Scotland, 9 
origin of, 3 

ADMIRALTY LAW — 

differences between common law and, 20, 26 
division of loss when both vessels to blame, 26, 27, 28 
history of rule of division of loss when both vessels to blame, 27 
no difference between England and Scotland as regards, 27, 28 
AGENCY— 

as part of collision damages, 82 

AIR, CARRIAGE OF PASSENGERS AND GOODS BY ~~ 
insurance against risks of carrier, 53, 164 
liability of carrier, 51, 163 
limitation of liability of carrier, 52, 163 
ANCHOR . 

collision with, 105 
ARBITRATION • 

standard form of reference in collision cases, 16 
ARRESTMENT— 

immunity of state-owned ships from, 14, 22, 177 
in execution, 10 
insecurity, to 
of property, 7, 8, 1 70 
of the person, 7, 1 70 
on dependence of action in Scotland, 1 1 
to found jurisdiction in Scotland, 9, to 
ASSESSMENT OF DAMAGES {See DAMAGES) 

AVERAGE ADJUSTER- - 

employment of, to prepare claim for collision damages, 16, 83 
remission of assessment of collision damages to, 15 
AVERAGE DISBURSEMENTS— 
insurance on, 159 

BAIL — 

to avoid or remove arrestment, 7, 16, 100 
BAIL FEES— 

BARGJ?^ C ° StS ’ l00> 

limitation of liability of owner of, 56 
whether a ship or vessel, 56, 106 

BOTH VESSELS TO BLAME FOR COLLISION {See DIVISION OF LOSS) 
BOTH TO BLAME COLLISION CLAUSE (BILL OF LADING)— 
form of, 119 

BOT?T*ro e BLAME COLLISION CLAUSE (INSURANCE)— 
form of, ug 

BREACH OF CONTRACT— 

general rule of the law of damages for, 66 

insurance against air carrier’s liability for, 163 

insurance against liabilities generally for, xxvi, xxix, 153, 157 

insurance against shipbuilder’s liability under building contract, 159, x6t 
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BREACH OF CONTRACT— (mid.) „ „ 

insurance against shipowners liability for breach of contract of carnage, xxvi, 157 
special damages arising from, 67, 68 
BUILDERS’ RISKS CLAUSES — 

additional clause required if policy is in name of shipowner, 1 15 
form of collision clause in, 143, 147 
inclusion of protection and indemnity clause in, 143, 145 
BUILDING CONTRACT — 
form of, 159, 160 

insurance against risks, arising under, 143, 145, 160, iox 
liabilities arising under, 160 

CARGO— 

claim of cargo owner against carrying ship, 28, 31 
deterioration by delay, 85 
enforcement of claim for, 

when both vessels in collision belong to same owner, no 
when both vessels to blame for collision, 28 
example of claim for, on basis of cross liabilities, 128, 129 
example of claim for, when liability of shipowner is limited, 58-63 
example of rule of division of loss, 36, 37 
extra expense of forwarding cargo, 85 
loss of market due to delay in delivery, 84, 85 
loss of or damage to, 83 
principles of assessment of claim for, 83, 84 
rule of division of loss applies to claim for, 28, n8, X19 
sale of cargo at port of refuge, 85 
statutory limitations of liability of shipowner for, 31, 153 
C ARRI ER — 

classification of risks applicable to carriage of goods by sea, 156, X57 
insurable interest of, xxi 
insurance against liability of, 150, 157 
liabilities applicable to carriage by air, 51, 163 
limitation of liability of, 153, 156, 155 
CHARTER — 

as evidence of loss of profit when vessel is repaired, 78 
loss of, recoverable when vessel is totally lost, 68 
CHARTERER — 

application of collision clause to, 99 
insurance against liability of, xxiii/a 1 
liability for collision if he provides the crew, 21, 34, 99 
right to claim limitation of liability, 47, 99 
CLASS, RESTORING SHIP TO— 

expense of, as item of collision damages, 76 
CLASSIFICATION SURVEYOR — 
fees of, part of collision damages, 76 
CODES OF MEDIEVAL MARITIME LAW, 3, 4, 27, 167, x68 
COLLISION— 

a peril of the seas, 93 

criminal liability for, 24, 26, 32, 62 

damages payable by ship in fault not recoverable under ordinary insurance policy 
on ship, 93 

due to hostilities or warlike operations, m, 112, 123 
extent of damages arising from, 24, 25, 32 
meaning of word in marine insurance law, 17, 203 
persons entitled to recover damages for, 24 
persons liable for, 20, 21, 22, 23, 99 
regulations for preventing, 23, 30, 31, 169 
standard form of arbitration agreement, 16 
various causes of, 18, 19, 20 
COLLISION CLAUSE— 

actual contact necessary to bring clause into operation, xxvii, X02 

applicable to each collision, 99 

application of clause to charterers, 99 

application of principle of cross-liabilities to, 96 

application of principle of single liability to, 95 

apportionment of costs m( ler, 137-41 

collision during hostilities or warlike operations, in, 122, 1 13 

cross-liabilities not applicable where liability of either vessel is limited, 96, 108 
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COLLISION CLAUSE — (eontd*) 
early form of, 

examples of adjustment of claims, 

cross liabilities when liability is not limited, 

loss of life and personal injury recovered in full from non-carrymff shio 
*3<>» 13* r 

ship and cargo damages, also loss of life involved, 130, 131 
ship and cargo damages involved, 128, 129 
ship damages only involved, 127, 128 
single liability when liability is limited, 

both ships to blame and one limits her liability, 124-6, 134-5 
both ships to blame and both limit their liability, 135-6 
one ship to blame and limits her lability, 120-2, 133-4 
form of clause in, 

builders* risks clauses, 143, 147 
port risk clauses, 143, 147 
Institute form of, 98 
interest as part of damages, 94, 100, ioi 
is separate contract, 98, 112 
liability for costs under, xxix, 94 

liability under, where hull and machinery are separately owned and insured, 44 
meaning of, 

“any other person or persons,” 100 
“any other ship or vessel,” 103, 104, 106 
“become liable to pay and shall pay,” xxx, 107 
“by way of damages, 108, 109 
“collision” 103 

“in consequence thereof,” 1 10 

only affords partial indemnity for collision damages, 101, 102, 121, 122 
origin and development of, 93, 94, 95, 96 
proviso or exceptions danse, 96, 97, 109, 1 10 

restriction of indemnity under, 94, 96, 102, 109, no, in, 121, 122, 142 
r^aum<* of damages recoverable under, no, 1 n 
sister-ship clause, 99, 1 10 
COMMON CARRIlik 

lighterman's liability as, 158 
shipowner's liability as, 41 
COMMON EMPLOYMENT - 

effect of, on right of recovery for damages, 32, 33, 34 
COMMON LAW — 

applied to claims for loss of life and personal injury, 25 
differences between Admiralty law and, 26 
exceptions to liability of shipowners at, 41, 153 
liability of shipowners at, 41, 153 
COMPASSES, ADJUSTMENT OF— 

cast recoverable as incidental to effecting collision damage repairs, 76 
COMPENSATION TO SEAMEN (See LOSS OF LIFE AND PERSONAL INJURY) 
CONSEQUENTIAL DAMAGES- 

arising from breach of contract, 66, 67 
arising from collision, 64* 96 

arising under guarantee clause in building contract, 161, 162 
CONSERVANCY AUTHORITIES (See HARBOUR AUTHORITIES) 
CONSTRUCTIVE TOTAL LOSS (See SHIP) 

CONTACT- 

between ships not necessary to give rise to liability for damages or negligent navi- 
gation, 17, 32 
CONTRACTOR - 

insurance against liability of, 160 
liability to sub-contractor, 159 
CONTRIBUTORY NEGLIGENCE - 
definition of, 20 

difference between Admiralty law and common law as regards, 20, 26 
effect of, in case of collision, 20, 28 
statutory provision in respect of, 26 
CO-OWNER OF SHIP (See PART-OWNER) 

CONVENTIONS (See MARITIME CONVENTIONS) 

COSTS 

apportionment under collision clause, 137-41 
ban fees included as part of, too, 139 



INDEX 


COSTS — (contd.) 

how payable when both vessels to blame for collision, 35 
in relation to cargo loss of life and personal injury claimants, 139 # . 
not recoverable under policy against liabilities unless specified, xxix, 94, 95 
of reference for assessment of collision damages, 88 
of salvage action as an item of collision damages, 74 
payable m addition to amount of limited liability, 100, 101 
recoverable by special provision in collision clause, 95, 100 
should not be incurred without concurrence of insurers, 16, 138 
solicitor and client, 139 
CRANE, FLOATING— 

whether a ship or vessel, 57 
CREW — 

claims for loss of life or personal injury, 32, §f, 34, 86 
cost of repatriation of, as part of collision damages, 7a 
loss of personal effects of, 85 
wages of, as part of collision damages, 72 
CRIMINAL LIABILITY FOR COLLISIONS — 
involving loss of life or personal injury, xxiv-v, 24 
GROSS-LIABILITIES — 

cannot be adopted when limited liability applies, 122, 123 
examples of Adjustment of claims under collision clause on basis of, 127-31 
position of the re-insurer under T.L.O. policy, 136, 137 
principle applied to collision clause, 96 
CROWN PROCEEDINGS — 

assimilation of, to procedure in England in actions between subjects, 13 
CROWN SHIPS (See STATE-OWNED SHIPS) 

DAMAGES ARISING FROM COLLISION - 
assessment of, 

in England and Wales, 15 
in Scotland, 15 
consequential, 64, 68 
direct, 64 

division when both vessels to blame, a(>, 29 
examples of assessment of, 88-90 
extent of, 24 

main principles of the measure of, 64 
measure of, 64, et seg , 

must be reasonable consequence of collision, 65, 66 
nature of ordinary, 67 
recovery of, by innocent third party, 26*32 
remoteness of, 65 
restitution, 64 
single liability for, 29 
special, 68 
DEMURRAGE — 

allocation of when two repairs effected concurrently, 81, 82 
how computed as part of collision damages, 76, 77 
in case of non-trading vessel, 79, 80, 81 
in case of state-owned ship, 80, 81 
in case of vessel under construction, 79 
in case of yachts, houseboats and pleasure craft, 81 
recoverable by reason of cross-liabilities section of collision clause, 122, 123 
recoverable by reason of sister-ship clause, 1 10 
when vessel has been repaired, 77 
when vessel has not been repaired, 78, 70 
DEPRECIATION— 

Dim? “ p “ «■ * 

DEVIATION — 

effect on contract of carriage, 153, 156 
insurance against liabilities arising from unauthorized, 157 
DISBURSEMENTS, AVERAGE— 
insurance on, 159 
DISCOUNT — 

deduction of, from repair account, 75 
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DIVISION OF LOSS WHEN BOTH VESSELS TO BLAME — 
applies to cargo, 28, 1 18 

does not affect right to claim limitation of liability, 31, 40 
does not affect settlement on basis of single liability, 30, 95 
does not affect terms of carriage of carrying vessel, 28 
does not apply to contact between a ship and a fixed object, 31 
effect on rights and liabilities of insurers, 95, 96 
equal division of loss, 28 
examples on basis of single liability, 35, 40 
exception when different degrees of fault cannot be determined, 30 
history of rule of, 27, 28 * 

in other countries, 34, n8 
m proportion to degree of fault, 25, 30, 169 
DOCK— 


insurance against liability for damage to, 96, m, 143, 146 
liability for damage to, 12, 47, 146 
liability of owner of, 48 
limitation of liability for damage to, 45, 47 
limitation of liability of owner of, 47, 49 
meaning of word, 49 
DRYDOCKING— 


how cost is dealt with when two repairs effected concurrently, 75, 76 


EQUIPMENT- 

collision or contact with vessel’s, 105 
EXCEPTIONS CLAUSE (See PROVISO) 
ENGINEER (See SHIPBUILDER) 

EARNINGS, PROSPECTIVE — 

loss of, as part of collision damages, 70, 79 
EXCESS CLAUSE ¥ 

^^^wri^ collision liabilities, 113, 114, 134, 136 

rate adopted for collision damages, 87, 88 


FAULT— 

division of damages in proportion to degree of, 28, 29, 30 
presumption of, in case of collision, 30, 31 

fault and privity— 

as bar to claim on protection and indemnity association, 148, 150 
as bar to limitation of liability, 45, 49, 50 
meaning of expression, xxiii 

validity of insurance against assured’s, xxiii, xxvi, 26, 150 
FERRYBOAT— 

whether a ship or vessel, 57, 107 
FISHING— 

* loss of, as part of collision damages, 79 
FISHING NETS - 

loss of, as result of collision, 105 
FISHING VESSEL 

loss of earnings of, 70, 71, 79 
FLOATING CRANE— 

whether a ship or vessel, 57, 106 
FLOATING GRAIN EIXVATOR- 


whether a ship or vessel, 56, 106 
FLOATING LANDING STAGE- 
whether a ship or vessel, 56, 106 
FLYING BOAT- 

whether a ship or vessel, 58, 106 
FOREIGN JUDGMENTS— 
enforcement of, 14 
FOREIGN SHIPS — 

collision damages recoverable from owners of, 43 
limitation of liability in foreign countries, 171 
provision of bail in case of, 10 
statutory limitation of liability in this country, 43, 50 
FORWARDING CHARGES ON CARGO- 
recoverable as collision damages, 85 
FORUM NON CONVENIENS— 
principle of, 1 1 
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FREE OF CAPTURE AND SEIZURE CLAUSE (F.C. & S. CLAUSE) — 
effect on collision clause, H2, 113, 146 
FREIGHT— 

deductions from gross, 69, 70, 72 

includes passage money ana hire, 30 

liability for collision damages attaching to, 115, r 16 

loss of, 69, 70, 83 

loss of ulterior, 70 * 

substituted charter, 70 
FREIGHT-COLLISION CLAUSE— 
example of claim under, 116, 117 
form of, 1 15, 116 

GAS FLOAT— 

whether a ship o? vessel, 57, 106 
GENERAL AVERAGE- 
RS as part of collision damages, 85 

* * claim on protection and indemnity association for cargo’s proportion not otherwise 
recoverable, 149 

jurisdiction of Admiralty Court in respect of, 5 
no lien oh^jp for its proportion of, 1 76 
GOODS (S* CARGO) 

GRAIN ELEVATOR— 

whether a ship or vessel, 57, 106 
GUARANTEE RISKS— 
insurance against, 162 


HARBOUR— 

insurance against liability for damage to, 96, in, 143*448 
liability for damage to, 12, 47, 146 % 

limitation of liability for damage to, 45, 47 
HARBOUR AUTHORITIES— 
liabilities of, 1 1 

limitation of liability of, 48, 49 
responsibilities as regards wrecks, 11,71 
HIRE (See FREIGHT) 

HOPPER BARGE— 

whether a ship or vessel, 56 
HOSTILITIES— 

collision during, m , 112, 113 
HULK, COAL— 

whether a ship or vessel, 55, 107 

HULL AND MACHINERY SEPARATELY OWNED AND INSURED - 
recovery of collision damages, 

IMMUNITY OF STATE-OWNED%IIPS— 

assimilation of Crown proceedings in England to procedure in actions between 
subjects, 13, 22 

INCREASED VALUE POLICY ON SHIP— 

not a contract of indemnity up to amount insuredun respect of liabilities, xxix 
INEVITABLE ACCIDENT— ^ 

as cause of collision, 18 
INSCRUTABLE FAULT— 
as cause of collision, 19 

INSOLVENCY OF OWNER OF SHIP LIABLE FOR COLLISION— 
rights of injured parties against insurers, xxv, 107 
INSURANCE— 


against liabilities, f 

arising from assured’s fault or with his privity, validity of, xxiii, xxvi, 150 
does not cover costs, 94, 95 
for breach of contract, 153, 157, 158 
is a separate contract, xxvi 
should be clearly expressed as such, xxvii, 157 
amount of, not evidence of value of property, 114 1 

direct recourse by third party against insurer by statute, xxv, xxx, 107 
general principles applicable to insurance against liabilities, xxiv-v, 153 
increased^ value policy on ship with ancillary clauses is not insurance against liabili- 
ties, xxix 

no community of contract between insurer and third party at common law, xxx 
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INSURANCE — (eontd.) 

policy on goods does not fully protect carrier in respect of his liability to theirpwner, 
xxvii-viii, 157, 159 

policy on property does not protect assured against liability for damage done to 
other property, xxi 
purpose of marine, xxi 

statutory permission to insure against liabilities to third parties, xxi-ii 
unexpired premium and recoveries not taken into account xn assessing value of 
ship, 71, 77 , 

INTEREST - 


on damages, 69, 86, 87, 94, xoo, 101, in 
on damages not taken into account in apportioning costs, 138, 141 
payable in addition to amount oflimued liability, 86, 94, ioi 
statutory allowance for interest, 86, 87 




LANDING STAGE — 

whether a ship or vessel, 56, 106 * 

LAUNCH, PASSENGER— 

whether a ship or vessel, 57, 106 
LIABILITIES — 

arising from breach of contract, xxvii, 143, 157 J J * 

* .arising from a tort, xxvii 
^arising under statutory powers, xxvii, 12 ( 
classification of, xxvii 

effect of Third Parties (Rights against Insurers) Act, 1930, xxv, xxx, 107 

for damage done during performance of contract, 153, i6of 

form of insurance against liability of shipowner as carrier, 158 

general principles applicable to insurances against, xxvii, 157, 158 

insurance against, a separate form of insurance from one on property, xxi, xxvii 

insurance against liability of shipowner as carrier, 150, 157 . < 

in respect or maritime property generally, xxi 

measure of indjfeiriity in case of insurance against, xxii, xxviii 

no community* contract between insurer and third party at common law, xxx 

of shipbuilder to sub-contractor, 159, 161 

of shipowner as carrier, 153, 156 

statutory exceptions to shipowners' common law, 41, 153 

statutory permission to insure against, xxii 

what, usually covered by protection and indemnity associations, 148, 140, 150 
LIENS (See MARITIME LIENS) 

LIFE SALVAGE- 


covered by protection and indemnity clause, 144, 146 
LIGHTERS — * . t 


calculation of tonnage for limitation of liability, 44 
limitation of liability of hirer of, 48 # 

statutory exception of "fire” docs not apply $$ 158 
whether a ship or vessel, 56, 106 
LIGHTERMAN — 


insurance against liability of, 159 
insurance on cargo without recourse against, 158 
liability as common carrier, 158 
limitation of liability of, 48, *58 
LIMITATION OF LIABILITY— 


absence of actual fault or privity, 49 
applicable to each distinct occasion, 44, 45 

development of theory of, in this country, in most Continental countries and xn 
U.S.A., 170, 1 71, 17a 

effect on cross-liabilities section of collision clause, 95, 108 

examples of, under Merchant Shipping Act, 1894, 58-63 

for damage to docks, etc,, 45, 46, 47 

for loss of life and personal injury, 3a, 42, 43, 45, 46 

history of statutory, 41 

in foreign countries, 115, 171, 17a 

of air carrier, 5a 

of charterer, 47 

of dockowncr, 48 

of lighterman, 48, 158 

of master as owner or part-owner, 44 

of owner of foreign ship, 43, 50 

of pilot, 51 
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LIMITATION OF LIABILITY— (contd.) 
of pilotage authority, 50, 51 
of part owner, 44 
of shipbuilder, 4^ 
of shipowners, 42 

under Carriage of Goods by Sea Act, 1924, 154, 155, 156 
under Merchant Shipping Acts, 42, 43, 45, 46 
of ship repairer, 49 

unaffected by Maritime Conventions Act, 19 n, 31, 40 
LOSS OF LIFE AND PERSONAL INJURY- 

Admiralty procedure applicable to claims for, 25, 32 
basis of assessment of claims for, 24, 25, 86 
compensation payable for, 32, 33, 34, 86 
damages for, 24, 2j>, 86 

enforcement of claims for, when both vessels to blame, 32 
examples of claims, 4 

recovered m full from one of two wrong-doing ships, 39, 40 
when both vessels to blame, 38, 39, 40 
when liability of shipowner is limited, * 59, 60, 61 
insurance against liability for, 96^20, 151/* 
position of claimant when both vessels to blame, 32 
ranking of claims for, 43 

statutory limitation of liability of shipowner for, 32, 42, 43, 45, 46 


MANAGEMENT OF SHIP— 

meaning of improper, 45, 46, 142 
MARINE INSURANCE (See INSURANCE) 

MARITIME CONVENTIONS— 
generally, 167 

immunity of state-owned ships, 170, 177, 178, 179 
limitation of shipowners’ liability, 1x7, 170, 171, 172 
maritime mortgages and liens, 170, 173 
MARITIME LAW— 

means of obtaining uniformity in, 167 
MARITIME LIENS— 

claims, giving rise to, 175, 176 
contingent on shm surviving collision, 43 
development of, 8 
maritime conventions on, 1 75 
meaning of, 8 

none in respect of ships owned or managed by State, 9, 178 
none on ship for its proportion of general average, 1 76 
on cargo for its proportions of general average, 9, 176 
MARITIME PERILS— 
meaning of term, xxii 
MASTER OF SHIP— 


as owner or part-owner has no right to claim limitation of liability if in fault for 
collision, 44 

MEASURE OF DAMAGES— 
main principles of, 64 
MISCONDUCT, WILFUL— 

a person cannot insure against his own, xxL xxiv 
MORTGAGES— 

insurable interest relating to, 174 


NAVIGATION OF SHIP— 
NEGLIGENCE 142 


as cause of collision, 18, 19, 1 13 
contributory, 20 
definition of, 19 

of assured causing a loss insured against, xxiii-vi 
NON-TRADING VESSEL— 

claims for collision damages in case of, 7* 
claims for loss of time in case of, 71 
main principles of measure of damages, 71 


OLERON, LAWS OF, 3, 4, 27, 167, 168 
OWNERS’ REPAIRS— 


effected concurrently with collision damage repairs, 75, 76, 77, 78, 81 , 82 
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PART-OWNER OF SHIP — 

no right to claim limitation of liability if in fault for collision. 44 
PASSAGE MONEY (See HIRE) 

PASSENGER — 

basis of assessment of claims for loss of life and personal injury, 86 

basis of assessment of claims for loss of personal effects, 85 

claims for loss of life and personal injury may be barred by terms of passage contract, 

PASSENGER LAUNCH - 

whether a ship or vessel, 57, 106 
PENALTY CLAUSE IN A REPAIR CONTRACT— 
effect of, on claim for damages, 74 > 

PERIL OF THE SEAS— 
collision is a, 93 

liability to third parties for damage done by collision is not a, 93 
meaning of term, xxn-xxm ? 

PERMANENT REPAIRS— 

as part of collision damages, 74 
no deduction made for increase in value by, 7*4 Ip 
no deduction made for new in place of old material, 74 
PERSONAL EFFECTS— 

basis of assessment for loss of, 85 
PERSONAL INJURY {See LOSS OF LIFE) 

PERSONAM, IN, {See PROCEEDINGS IN PERSONAM) 

PIERS' 

insurance against liability for damage to, 96, in, 143 

liability for damage to, 12, 47 

limitation of liability for damage to, 45, 47 " 

PILOT— 

no differences between ordinary and compulsory pilotage as regards responsibility 
of owner of ship, a t , 3 1 

owner of ship responsible for collision caused by negligence of, si, 31 
PILOTAGE AUTHORITY - 
limitation of liability of, 50, 51 
PONTOON CRANE— 

whether a ship or vessel, 104 
PORT RISK CLAUSES — 

form of collision clause in, 143, 147 
inclusion of protection and indemnity clause in, 143-5 
PRIVITY {See FAULT AND PRIVITY) 

PROCEDURE IN COLLISION ACTIONS, 15, 16 
PROCEEDINGS IN PERSONAM— 
enforcement of foreign judgments, 15 
in respect of claims tor loss of life and personal injury, 25, 32 
nature of, 6 

PROCEEDINGS IN REM- 
advantages of, 7 

enforcement of foreign judgments, 14 

in respect of claims ior loss of life and personal injury, 25, 32 

nature of, 7 

when competent, 7 

PROCEEDINGS AGAINST THIRD PARTY— 
by assured on behalf of insurer, xxxii, xxxiii 
PROFITS— 

deductions made to arrive at net, 76 
loss of, how computed as part of collision damages, 76—81 
PROTECTION AND INDEMNITY ASSOCIATIONS— 
risks covered by, 94, 104, in, 142, 148, 149, 150, 157 
PROTECTION AND INDEMNITY CLAUSE— 
construction of, 145, 146 
expressed in affirmative form, 144 
is separate contract, xxvi, 145, 146 
purpose of, 142 
risks covered by, 145, 146 
separate form of policy including, 150, 151 
term of present clause, 143, 144, 145 
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PROVISO OR EXCEPTIONS CLAUSE— 
effect of, 96, 97, 109, n o 
introduction of, in collision clause, 96 
special forms of, 1 14, 143, 147 
terms of, 96 

PUBLIC AUTHORITIES— 

claims in respect of ships belonging to, xxii-in 
PUBLIC POLICY— 

contracts of insurance contrary to, xxi, xxiv-vi 

RANKING OF CLAIMS ON LIMITED LIABILITY FUND— 
by property claimants, 43, 58-63 
by loss of life and personal injury claimants, 43, 58-61 
RECONVENTION— 
rule of, 1 1 

* REGISTRATION OF SHIP— 

in connection with limitation of liability, 50 
REGULATIONS FOR PREVENTING COLLISIONS- AT SEA, 23, 30, 31, 169 
RE-INSURERS — 

rights of, by subrogation,? 136, 137 
REM, IN (See PROCEEDINGS IN REM) 

REMOTENESS OF DAMAGE, 65 
REMOVAL OF WRECK OF VESSEL— 

insurance against liability for cost of, 96, 144, 146 

liability for cost of, 22, 71, 96 

limitation of liability for cost of, 12, 2 a, no * 

REPAIRS TO SHIP— 

depreciation arising from nature of, 75 
discount obtained to be deducted in claim for cost of, 75 
permanent, as part of collision damages, 74, 75 
temporary, as part of collision damages, 74 
value of old material to be credited m claim for cost of, 75 
REPATRIATION EXPENSES OF CREW- - 
as part of collision damages, 72 

recoverable from protection and indemnity association, 149 
REQUISITIONED SHIP (See CROWN SHIPS) 

RESTITUTION— 

basis of measure of damages, 64 
ROWING BOAT— 

whether a ship or vessel, 56 

RUNNING DOWN CLAUSE (See COLLISION CLAUSE) 

SALVAGE— 

as part of collision damages, 30, 73, 74 
services rendered by or tJJuhe King’s ships, 13 
SCOTLAND— 

Admiralty jurisdiction in, 9 
arrestment to found jurisdiction in, 9, 16 
assessment of collision damages in, 15, 88 
maritime law of, same as in England, 9, 28 
SEAPLANE— 

whether a ship or vessel, 58, 106 
SEAWORTHINESS OF SHIP— 
obligations respecting, 153, 155, 156 
SHIP— 

as instrument of damage to other property, 22, 105 
calculation of tonnage of, 44 
constructive total loss of, 72, 73 
depreciation for damage to, 74 

division of cost of dry docking when two repairs effected concurrently, 75, 76 

examples of claims when liability is limited, 58-63 

examples of claims when liability is unlimited, 35-40 

includes equipment, 105 

liability of ship apart from owner, 22 

meaning of word, xxi, 53, 54, 103 

non-trading, loss of, 71 

owned by State, immune from arrest (See STATE-OWNED SHIPS) 
partial injury to, 73 
repair of, 73 
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SHIP— (contd : ) 

seaworthiness of, 153, 155, 156 
substitution of another, 71, 78 
total loss of, 68 
unrepaired damage to, 74 
SHIPBUILDER * 

claim of, tor collision damages, 145 

clauses covering risks of, 143, *47 

insurance against guarantee risks in building contract, iCv* 

insurance against liabilities to other c ontractor, 160 

insurance against protection and indemnity risks, 143 

liabilities under guarantee clause in building contract, 161 

liability of, for negligent navigation of ship, at, 143 

liability to other contractor, 159 

limitation of liability of, 47 

HI3pO^NER ame ° f * Wpowner ’ # P ecW rlause rec l uM to make it apply to risks of, 1 15 
common law liability of, 41 * 

divestment of responsibility by abandonment in case of wreck, ia, 22 

examples of statutory limitation of liability of, 58-63 

exceptions to common law liability of, 41 

exceptions to liability of, in absence of negligence of crew, at 

insurance against liabilities arising from breach of contract of carriage, 150, 157 

liabilities of, in respect of maritime property generally, xxi, xwii 

liability of, 

as carrier, 153, *56 # 

as employer of wrong-doer, 1 H, 20# 2 1 
for damage done by tug towing ship, 23 
for damage to thicks, piers and wharves, 12 
qua owner, 12, it*, 22 

limitation of liability of k as carrier, 153, 155, 156 
scope of statutory limitation of liability ofi 42 
statutory limitation of liability of, 41, 42, 43 
SHIP REPAIRER 

cannot limit liability except as “dot k-nwner,** 49, 163 
insurance against protection and indemnity risks, 143 
insurance against risks of, 143, 163 
liability of, 2 1 , 1481 *63 

SINGLE LIABILITY $ 

basis of adjustment when limitation of liability applies, 96, toll 
examples of adjustment of claims under collision clause cm basis of, 120-22, 124-26, 
133 3b 

examples of division of damages on basis of, 35 40 


principle applied to collision dame, 95 
rule of, an, 95 


rule ol, an, 95 

SISTER-SHIP CLAUSE m 

demurrage m overable by reason of, *10 
does not affect rights of cargo-owner, 1 to 
introduction of, 97 f 

SPECIAL DAMAGES 

right of recovery for, 67, 68 
STAND-BY VESSEL * 

claim for use of, in place of damaged vessel, 78, 80 
STATE-OWNED SHIPS - 

assessment of damages in regard to, Ho, Hi 

assimilation of Crown proceedings in England to procedure in actions between 
subjects, 13, «a 

immunity from arrest of, 14, 22, 177 
liability of, in tort, 13, 14, at 
no maritime lien attaches to, 9, 177 
salvage servh es rendered by or to, 1 3 
STATUTORY POWERS 
liabilities arising under, 1 2 
SUB-CONTRACTOR S 

insurance against liability of, tfio 
liability to main contt actor, *60 
SUBROGATION 


application to claims for collision damages, 97, 137 
rights of insurer acquired by, xxxii, *97 



INDEX 


SUBSTITUTED EXPENSES— 

as basis of claim when cargo is sold at port of refuse, 85 
SUE AND LABOUR CLAUSE- 

* does not apply to collision clause, 94, 95 
SUPERINTENDENCE — ' f 

fees as part of collision damages, 76 
SURVEY— 

fees as part of collision damages, 73, 76 
in case of collision, 15 

TEMPORARY REPAIRS — 

as part of collision damages, 74 
TENDERS FOR COLLISION DAMAGE REPAIRS- 

penalty for exceeding stipulated time for repays as deduction from claim for demur- 
rage, 74 
taking, 14 

TONNAGE OF SHIP— 

calculation of, under Merchant Shipping Act, 44 
in case of state-owned ships, 44, 45 
TORT— 

meaning of, xxvii 

measure of damages arising from, 64 f 

liabilities arising from, xxvii v* 

TORTFEASOR, JOINT— , 4* 

position under Admiralty law and common law, 26 
statutory provision in respect Of, 26, 27 * 

TOWAGE— ^ * $ 

of damaged ship after collision, 73 fr 

TRANSPORTING CONTRACTOR— * , 

liability of, for negligent navigation of ship, ax, 34^ - 
right of, to claim limitation of liability, 47, 50 
TUG AND TOW- *4 

liability of owner of tow arising otherwise, not recoverable under collision clause, 103 
owner of tow may be liable for negligent navigation of tug, 23 
right of owner of tow in such event to recover under collision clause, 102 
special collision clause to cover liability of tug-owner, 114 * 

ULTERIOR FREIGHT— » 

loss of, as part of collision damages, 70 
UNDERWRITERS’ SURVEYOR— 


right of recovery from other vessel for, 75 r 

USED IN NAVIGATION^. * 

meaning of expression, t 

VESSEL— 

# meaning of word, xxi, 33, 54, 103 £ ^ 

WAGES OF CREW AFTER WRECK OF VESSEL— 
t as part of collision damages, 72 

recoverable from protection and indemnity association, 150 
WARLIKE OPERATIONS— 
collision during, in, na, 113 
WARSHIPS (See STATE-OWNED SHIPS) 

WHARVES (See PIERS) 

WRECK— 

collision or contact with, 105 

cost of raising wreck as part of collision damages, 71,9 6, 144, 146 
divestment of responsibility of shipowner by abandonment in respect of cost of 
removal of, 12, aa, 71 

insurance against cost of raising, 96, 144, 146 
liability of harbour authority in respect of, 2a, 71 
meaning of word, 105 

wages of crew payable subsequent to date of, 7a 
whether a ship or vessel, 105 

YACHT— 

assessment of damages in case of, 81 



